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ABSTRACT 

In 1989, the U.S. Commission on Civil Rights held a 
series of roundtable conferences to learn about the civil rights 
concerns of Asian Americans within their communities. Using 
information gathered at these conferences as a point of departure, 
the Commission undertook this study of the wide-ranging civil rights 
issues facing Asian Americans in the 1990s. Asian American groups 
considered in the report are persons having origins in the Far East, 
Southeast Asia, and the Indian subcontinent. This report presents the 
results of that investigation. Evidence is presented that Asian 
Americans face widespread prejudice, discrimination, and barriers to 
equal opportunity. The following chapters highlight specific areas: 
(1) "Introduction," an overview of the problems? (?) "Bigotry and 
Violence Against Asian Americans"? (3) "Police Community Relations"? 
(4) "Access to Educational Opportunity: Asian American Immigrant 
Children in Primary and Secondary Schools"? (5) "Access to 
Educational Opportunity: Higher Education"? (6) "Employment 
Discrimination"? (7) "Other Civil Rights Issues Confronting Asian 
Americans"? and (8) "Conclusions and Recommendations." More than 40 
recommendations for legislative, programmatic, and administrative 
efforts are made. Many of these suggestions would benefit all 
minority groups in the United States. Four tables present statistical 
findings, and an appendix contains supplemental correspondence and 
fact sheets. (SLD) 
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Letter of Transmittal 



THE PRESIDENT 

THE PRESIDENT OF THE SENATE 

THE SPEAKER OF THE HOUSE OF REPRESENTATIVES 



Sirs: 



The United Stales Commission on Civil Rights transmits this report, Civil Rights Issues Facing 
Asian Americans in the 1990s, to you pursuant to Public Law 98-183, as amended. 

This report was prompted by a series of three roundtable conferences held by the Commission 
in 1989. At these conferences local representatives of the Asian American communities were 
asked to inform the Commission about civil rights concerns within their communities. The clear 
and unambiguous message we received was that Asian Amercans face serious civil rights 
problems that touch both U.S.- and foreign-born Asian Americans, and exist at all social and 
economic levels and in virtually all walks of life. The record of these roundtable conferences 
was published as Voices Across America: Roumitable Discussions of Asian Civil Rights Issues. 

The research and field investigations conducted for this report establish these concerns as 
national problems. Asian Americans suffer widely the pain and humiliation of bigotry and acts 
of violence. They also confront institutional discrimination in numerous domains, such as places 
of work and schools, in accessing public services, and in ihe administration of justice. Although 
Asian Americans face prejudice and discrimination as a racial minority in this country, their 
experiences arc also shaped by the unique history of persons of Asian descent in America and 
by the fact that many Asian Americans are immigrants and language minorities. 

The more than 40 recommendations contained in this report, although not a total solution to 
the civil rights problems facing Asian Americans, prescribe actions that must be taken if progress 
is to be made. Central to the Commission's recommendations are specific legislative, program- 
matic and administrative efforts that the Federal, State and local governments, must undertake. 
The Commission looks to Congress and the President, in their crucial leadership roles in 
advancing civil rights, to move aggressively to adopt the Commission's recommendations and 
to encourage action by State and local governments and the private sector. 

Respectfully, 




For the Commissioners 
Arthur A. Fletcher 
Chairperson 
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Preface 



In the summer of 1989 the U.S. Commission on Civil Rights held a series of three Roundtable 
Conferences across the country to hear about the civil rights concerns of the Asian American 
community. Roundtable conferences were held in Houston, Texas, on May 27; in New York, 
New York, on June 23; and in San Francisco, California, on July 29. Participants at the 
Roundtable Conferences addressed a wide variety of civil rights issues facing today's Asian 
American community. An accompanying volume^ contains transcripts of the Asian Roundtable 
Conferences. Using the information gathered at these conferences as a point of departure, 
Commission staff undertook a study of the wide-ranging civil rights issues facing Asian Ameri- 
cans in the 1990s. This report presents the results of that investigation.^ 

The purpose of this report is to investigate and heighten public awareness of the broad range 
of serious civil rights issues facing Asian Americans today and to make recommendations for 
enhancing civil rights protections for Asian Americans. It should be recognized at the outset 
that many of the civil rights problems confronting Asian Americans also confront other minority 
groups, and many of the recommendations made in this report for enhancing Asian Americans' 
civil rights protections could equally well be made for other minority groups. 

The report reflects the continuing concern of the Commission for the civ'' rights advance- 
ment of Asian and Pacific Americans. It adds to the list of Commission reports on Asian and 
Pacific Americans, that includes: 

U.S. Commission on Civil Rights, The Economic Status of Americans of Asian Descent: An 
Exploratory Investigation, Clearinghouse Publication 95, October 1988; 

U.S. Commission on Civil Rights, Recent Activities Against Citizens and Residents of Asian 
Descent, Clearinghouse Publication 88, 1986; 

U.S. Commission on Civil Rights, Success of Asian Americans: Fact or Fiction?^ 1980; 

U.S. Commission on Civil Rights, The Tarnished Golden Door: Civil Rights Issues in Immigra- 
tion, September 1980; 

U.S. Commission on Civil Rights, Civil Rights Issues of Asian and Pacific Americans: Myths and 
Realities, A Consultation, May 8-9, 1979, Washington, DC; 

U.S. Commission on Civil Rights, Civil Rights Digest, [issue on Asian Americans] vol.9, no. 1 
(Fall 1976); 



1 U.S. Comn)i:>sion on Civil Rights, Voices Across Amaica: Roundtable Dbcussiorts of Asian Civil Ri^ts Issues (1991). 

2 Asian American groups considered in this report are persons having origins in the Far Cast, Southeast Asia, and the Indian 
subcontinent. At times, the report also includes inrormation abou^ Pacific Islanders^ but limited resources precluded a 
systematic investigation of the civil rights issues facing Pacific Islanders. 



New York State Advisory Committee to the U.S. Commission on Civi) Rights,AsianAmericam: 
An Agenda for Action, February 1980; 

Hawaii State Advisory Committee to the U.S. Commission on Civil Rights, Breach of Trust? 
Native Hawaiian Homelands, 1980; 

New York State Advisory Committee to the U.S. Commission on Civil Rights, The Forgotten 
Minority: Asian Americans in New York City, 1978; 

California State Advisory Committee to the U.S. Commission on Civil Rights, Asian American 
and Pacific Peoples: A Case of Mistaken Identity, February 1975; 

California State Advisory Committee to the U.S. Commission on Civil Rights, A Dream 
Unfulfilled: Korean and Pilipino Health Professionals in California, 1975. 
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Chapter 1 

Introduction 



In the spring of 1991 the Wall Street Journal 
and NBC News conducted a national poll of 
voters' opinions about a variety of social and 
economic issues. The poll revealed that the ma- 
jority of American voters believe that Asian 
Americans^ are not discriminated against in the 
United States. Some even believe that Asian 
Americans receive "too many special advan- 
tages.''^ The poll shows plainly that the general 
public is largely unaware of the problems Asian 
Americans confront. Considering the widely 
held image of Asian Americans as the ''model 
minority," this is hardly surprising. Yet partici- 
pants at the Civil Rights Commission's Round- 
table Conferences in Houston, San Francisco, 
and New York recounted numerous incidents 
of anti-Asian prejudice and discrimination. Their 
statements made evident that, contrary to the 
widespread belief captured in the Wall Street 
Joumal/NBC News poll, Asian Americans en- 
counter many discriminatory barriers to equal 
opportunity and full participation in our society^ 

This report seeks to focus attention on the 
civil rights issues that confront Asian Americans 
in the 1990s.'* The report compiles evidence 
confirming that Asian Americans do face wide- 
spread prejudice^ discrimination^ and barriers to 



equal opportunity. Asian Americans are fre- 
quently victims of racially motivated bigotry and 
violence; they face significant barriers to equal 
opportunity in education and employment; and 
they do not have equal access to a number of 
public services, including police protection, 
health care, and the court system. 

This chapter is intended as a general intro- 
duction to facilitate understanding of the civil 
rights issues Asian Americans face in the 199Qs. 
It begins with a review of the history of Asian 
Americans in the United States that both 
demonstrates the long-standing anti-Asian bias 
in this country and shows how that history 
shaped today's Asian American population. It 
then paints a demographic and socioeconomic 
portrait of today's Asian Americans that shows 
the heterogeneity of the Asian American popu- 
lation. The diversity among Asian Americans 
means that Asian Americans as a group will con- 
front an entire spectrum, of civil rights issues, 
ranging from those that affect new immigrants 
with low skills to those that affect highly edu- 
cated professionals and their of&pring. Finally, 
the chapter discusses se c al factors that under- 
lie discrimination agai ist Asian Americans. 



1 The term Asian Ameiicans is used in this report to refer to persons of Asian descent who are either citizens or intending 
citizens of the United States, or who plan to spend the rest of their lives in the United States. 

2 Micht McQueen, "Voters* Responses to Poll Disclose Hug* Chasm Between SoMal Attitudes of Blacks and Whites," 
Wall^iu xtJoumak May 17, 1991, p. A16. 

3 The Cximmission's Roundtable Conferences on Asian American Civil Rights Issues for the 1990s were held in Houston^ 
TX, on May 27, 1989; in New York, NY, on June 23, 1989; and in San Francisco, CA, on July 29, 1989. 

4 Asian American groups considered in this report are persons having origins ir\ the Far East, Southeast Asia, and the In- 
dian subcontipent. At times, the report also includes information about Pacific Islanders, but limited resources pre- 
cluded a systematic investigation of the civil rights issues facing Pacific Islanders. 
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Asians in the United States: 
A Brief History 

The first Asians to arrive in the United Slates 
in large numbers were the Chinese, who came to 
work on Hawaiian plantations by the 184()s and 
to the West Qiasl of the mainland starting in the 
early 1850s to work in gold mines and later to 
help build the cross-country railroads. Tlie Chi- 
nese were followed in the late 19th and early 
20th centuries by Japanese and Filipinos and, in 
smaller numbers, by Koreans and Asian Indians. 
Restrictive immigration laws produced a 40-year 
hiatus in Asian immigration starting in the 
192()s, but in 1965, when anti-Asian immigration 
restrictions were liberalized a new wave of im- 
migration began bringing people from Southeast 
Asia, China, Korea, the Philippines, and other 
Asian countries to the United States. 

The history of Asian Americans in this coun- 
try is replete with incidents of discrimination 
against them. Asian Americans experienced, at 
one time or another, discriminatory immigration 
and naturalization policies; discriminatory Fed- 
eral, State, and local laws; discriminatory gov- 
ernmental treatment; considerable prejudice on 
the part of the general public; and outright vio- 
lence. Not only was today's Asian American 
community shaped by historical forces, but 
today's civil rights issues need to be viewed in 
the context of past discrimination against Asian 
Americans, 



Naturalization and Immigration 
Laws 

Throughout most of their history in this a)un- 
try Asians have been iClimizcd by discrimina- 
tory naturalization and immigration laws. These 
laws have had the legacy of making Asian Amer- 
ican newcomers feel unwelcome in their 
adopted country and have also been important 
in shaping the Asian American community as it 
exists today. 

As this country became a nation, its founders 
sought to restrict eligibility for citizenship. In 
1790 Congress passed a law limiting naturaliza- 
tion to "free white persons."^ The law was modi- 
fied in 1870, after the adoption of the 14th 
amendment, to include "aliens of African nativ- 
ity and persons of African descent." At that time 
Congress considered and rejected extending nat- 
uralization rights to Asians,^ thus making Asian 
immigrants the only racial group barred from 
naturalization. Because the 14th amendment 
granted citizenship to all persons born in the 
United States, however, the American-born chil- 
dren of Asian immigrants were citizens. Filipinos 
and Asian Indians were granted eligibility for 
naturalization in 1946,^ but it was not until 1952, 
with the McCarran-Walter Act,^ that natura * na- 
tion eligibility was extended to all races.^^ Thus, 
through most of this country's history, immigrant 
Asians were ineligible to become citizens. 

Despite these anti*Asian naturalization laws, 
immigrants came to the United States from scv- 



5 U.S. C:.)mmission on Civil Rights. 77ir Tarnished Golden Door: (nil lii^hts Issues in Immigranon (September 1980). p. 
10 (hereafter cited as 7/ic Tarnished Golden Door), 

6 Roger Daniels. Asian America: Chinese and Japanese in the United States Since 1850 (Seattle. WA: Univereity of Wash- 
ington Press. 1988), p. 43 (hereafter cited ds Asian America). 

7 'Ilicse lav^-s were widely held to bar the naturalization of the ChineM:. In 1922 the Supreme Court held that the natural- 
i7^tion bar applied to Japanese (O/awa v. United States. 260 U.S. 178 (1922)). Ilie following year, the Supreme CwA 
held that l-ast Indians were also barred from naturalisation, kwaiuse the icm "white" did not include all c:aucasians 
(United States v. lliind. 261 U.S. 204 (1923)). 

8 Ihe Tarnished Golden Door, p 10. 

9 Pub. I.. No. 82 414. 66 Slat. 163 (19.';2). 

10 Don Teruo Hala. Jr.. and Nadine Ishitani Hata. "Run Oul and Ripped Off: A U'gaey of Discrimmalion," Ovil Rigfus 
Digest, vol. 9, no. 1 (I 'all 1976). p. 10 (hereafter cited as "Run Out and Ripped Oft"). 
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eral Asian countries starting in the mid-19th 
century. As each successive Asian group arrived 
in this country, increasingly harsh immigration 
laws restricting the group^s immigration were im- 
posed. The first immigration ban was against the 
Chinese. In the 1850s Chinese immigrants began 
coming to the United States mainland to work in 
California's gold mines and quickly spread to 
mining in other Western States as well Later, 
they played an essential role in building this 
country's transcontinental railroads. After the 
railroads were completed in 1869, jobs became 
scarcer on the West Coast, and worker resent- 
ment of the low wage rates accepted by Chinese 
workers intensified. Pressure built to limit ihe 
immigration of Chinese, culminating with the 
passage of the Chinese Exclusion Act in 1882,^^ 
which suspended the immigration of Chinese la- 
borers for 10 years.*^ In 1892 the Geary Act*^ 
extended the immigration ban for another 10 
years and required Chinese living in the United 
States to obtain "certificates of residence" to 
prove that they were legal residents.*"^ In 1904 
the Chinese immigration ban was extended in- 
definitely.^^ Since the Chinese living in this 
country were predominately male, the result of 
these immigration restrictions was that the Chi- 
nese population in the United States declined 
from 105,465 in 1880 to 61,639 by 1920.*^ 



Shortly after Chine&e immigration was halted 
by the Chinese Exclusion Act, a new wave of 
Asian immigration began, this time from Japan. 
Although a few Japanese had immigrated to Ha- 
waii in the 1870s and 1880s, Japanese did not 
come to the mainland in noticeable numbers 
until the 1890s.^^ At first largely urban, the Jap- 
anese soon became engaged predominantly in 
agricultural pursuits and related trade.^^ 

Although the number of Japanese in this 
country was not large (fewer than 25,000 in the 
1900 census),^^ pressure soon developed on the 
West Coast to restrict Japanese immigration. In 
response to this pressure, the Japanese Govern- 
ment, fearing a loss of international prestige if 
U.S. immigration laws banned Japanese im- 
migration, negotiated the Gentleman's Agree- 
ment with President Theodore Roosevelt in 
1907.^^ According to this agreement, the Japan- 
ese Government would voluntarily restrict the 
emigration of unskilled Japanese to the United 
States. In return, the parents, wives, and chil- 
dren of Japanese already in the United States 
would be allowed entrance. Unlike the Chinese 
Exclusion Act, the Gentleman's Agreement per- 
mitted the entrance of large numbers of Japan- 
ese "picture brides. As a result, the Japanese 
population in the United States, initially much 
smaller than the Chinese population, grew from 



11 Ch. 126, 22 Stat. 58 (1882). 

12 The Tarnished Golden Door, p. 8. In 1888 the Sco» Act widened the immigration ban to all Chinese except for officials, 
merchants, teachers, students, and tourists. The Scott Act also denied reentry to any Chinese who had left the United 
Slates, even though the Chinese Exclusion Act had allowed reentiy of all Chinese who had been in this country in 1880. 
Ibid, and Asian America, p. 57. 

13 Ch. 60, 27 Stat. 25 (1892). 

1 4 Asian America, p. 58. 

15 Ch. 1650, 33 Stat. 428 (1904); The Tarnished Golden Door, p. 8. As noted below, the ban was eventually lifted in 1943. 

16 Konald Takaki. Strangers from a Different Shore: A History of Asian Americans (Boston: Utile Brown, 1989), pp. 111-12 
(hereafter cited as Strangers from a Different Shore), 

17 Asian America, pp. 101-02. 

18 Ibid., p. 107. 

19 Ibid., p. 115. 

20 Exec. Order No. 589. 

21 Asian America, p. 125. 

22 Ibid., pp. 125-27. 
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roughly 25,000 in 1900 to almost 127,000 in 
1940, farcxccedinc the 1940 Chinese population 
of roughly 78.000. 

Asian immigration was further limited by the 
Immigration Act of 1917,^ which banned im- 
migration from all countries in the Asia-Pacific 
Triangle except for the Philippines, a U.S. terri- 
tory, and Japan.^ Japanese immigration was 
subsequently limited by the Immigration Act of 
1924. This act restricted annual immigration 
from all countries to 2 percent of the countries' 
national origin populations living in the United 
States in 18^^, with an overall cap of 150,000, 
and also specifically banned immigration of per- 
sons who were ineligible for citizenship, i.e., As- 
ians.^"^ Since immigration from all other Asian 
countries had already been halted, this provision 
appeared to be targeted at the Japanese. 

The immigration to the U.S. mainland by Fili- 
pinos, largely laborers, which had begun just 
after 1900, increased substantially in the 1920s 
as demand for their labor increased, at least in 
part as a result of the exclusion of the Japan- 
ese.^ Filipinos spread across the country 
quickly, most of them working in agriculture and 
in domestic service.^^ Immigration from the 



Philippines, a U.S. territory, continued apace 
until a few years before the Tydings-McDuffie 
Act of 1934, which ^.dve the Philippines Com- 
monwealth status and defined Filipinos not born 
in the United States as aliens. The Tydings- 
McDuffie Act placed a quota of 50 immigrants 
per year on immigration from the Philippines'^^ 
and did not allow the families of resident Filipi- 
nos to immigrate.*^^ One year later, the Repatri- 
ation Act"^"^ authorized funds to pay for one-way 
tickets back to the Philippines for resident Fili- 
pinos, provided that they agreed not to return to 
the United States. Only 2,000 Filipinos took ad- 
vantage of this offer, however. 

The discriminatory immigration laws were re- 
laxed slowly starting in 1943, when the Chinese 
Exclusion Act was repealed^^ and an annual 
quota of 105 Chinese immigrants was set.*^ The 
Filipino and Indian quotas were increased by 
presidential proclamation in 1946. The 1945 
War Brides Aci^ permitted the immigration of 
Asian (and other national origin) spouses and 
children of American servicemen. It was only 
in 1952 that the McCarran- Walter Act ended 
the ban on Asian immigration and for the first 
time in American history granted Asian im- 



23 Ibid., p. <H) and p. 115. 

24 Fub. L. No. 301, 39 Slal. 874 (1917). 

25 Asicn America, p. 150. 

26 Pro. L. No. 139, 43 Slat. 153 (1924). 

27 EKcepl for Filipinos, who, as residents of a U.S. territory, were United States nationals. 
29 Strangers From a Different Shore, pp. 57-58. 

29 Ibid., pp. 316-19. 

30 Ch. 84, 48 Slat. 459 (1934). 

31 Slate of California, Attorney Cicneral's Asian/Pacific Advisory Comniillee, Final Report (December 1988), p. 38 (hereaf- 
ter cited as Attorney Cieneral's Report). 

32 Strangers From a Differan Shore, p. 337. 

33 Pub. L. No. 202, 49 Stat. 478 (1935). The time in whirh Filipinos aiuld "benefit'* from the statute was extended in 
Congress* next session. Pub. L. No. 645, 49 Stal. 1462 (1936). 

34 Strangers From a Different Shore, pp. 332-33. 

35 Pub. L. No. 199, 57 Stat. 600 (1943). 

36 Ifie Tarnished Golden Door, p. 1 0, 

37 PrtK. 2696, 3 C.I'.R. 86 (1946). 

38 Pub. No. 271, 59 Stat. 659 (1945). 

39 The Tarnished Golden Door, p. 10. 



4 



14 



migrants naturalization rights. The act, however, 
retained the national origins system established 
in the Immigration Act of 1924. Since very few 
Asians (apart from Chinese) resided in the 
United States in 1890, this provision effectively 
continued discrimination against Asian immigra- 
tion.'" It was not until 1965 that amendments to 
the McCarran-Walter Act"^ replaced the na- 
tional origins system with a fixed annual quota of 
20,000 per country, permitting a sizable Asian 
immigration.''^ The 1%5 amendments retained a 
preference for highly skilled workers first intro- 
duced in the 1952 act.'*'' 

Beginning in the late 1960s,' the opening of 
the doors to Asian immigrants produced a sec- 
ond major wave of Asian immigration. Many of 
these new immigrants were highly educated pro- 
fessionals as a result of the preference system 
for skilled workers. In the 1970s and early 1980s 
immigration from Asia intensified, as Southeast 
Asian refugees came to this country as a result 
of upheavals in Southeast Asia brought on by 
the Vietnam War. Over 400,000 Asians came to 
the United States during the 1960s, and Asians 
constituted roughly 13 percent of all immigrants 
during the decade. During the 1970s Asian im- 
migration increased to roughly 1.6 million, con- 
stituting 36 percent of all immigration. Asian 
immigration continued apace into the 1980s. 
The second wave of Asian immigration was 



heavily Filipino, Korean, and Southeast Asian, 
and to a lesser extent Chinese and Indian. Jap- 
anese immigrants continued to come, but in 
much smaller numbers than the other groups. 

The net effect of the changing immigration 
and naturalization policies towards Asians is that 
some Asian Americans, predominantly Japanese 
Americans and to a lesser extent, Chinese 
Americans,'**' have been here for generations, 
while a great number of Asian Americans are 
immigrants (many of whom entered the United 
States after 1%5) or their children. 

Anti-Asian Bigotry and Violence 

Bigotry and violence against /*sians began al- 
most as soon as Asians arrived in this country, 
making Asian Americans feel that they were un- 
welcome outsiders in the United States. As early 
as the late 1840s, the Know-Nothing Party, 
which was largely anti-Catholic in the Eastern 
United States, promoted anti-Asian sentiments 
in the Western United States. In the 1860s and 
1870s, before the Chinese Exclusion Act, many 
unions and political parties in the West adopted 
anti-Chinese platforms. In 1862 anti-Coolie 
clubs formed in San Francisco and spread to 
other cities in California.'*® In 1870 a large-scale 
"anti-Oriental" mass meeting took place in San 
Francisco,'*' and several California unions, in- 
cluding the Knights of St. Crispin, "organized on 
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an anti-Chincsc basis." " By 1871 both the Dem- 
ocratic and Republican parties in California had 
adop^tcd platforms opposing Chinese immigra- 
tion, and both national parties had anti-Chi- 
nese resolutions in their platforms in the years 
1876, 1880, 1888, and 1904." 

Anti-Chinese sentiments were propagated by 
the Wester i media, joined occasionally by the 
eastern press. For example, the New York Times 
warned: 

We have four millions of degraded negroes in the 
South. We have political passion and religious preju- 
dice everywhere. The strain upon the constitution is 
about as great as it can bear. And if, in addition, to all 
the adverse elements we now have, there were to be a 
flood-tide of Chinese population - a population be- 
fouled with all the social vices, with no knowledge or 
appreciation of free institutions or constitutional lib- 
erty, with heathenish souls and heathenish propensi- 
ties, who.se character, and habits, and modes of 
thought are firmly fixed by the consolidating influence 
of ages upon ages -we should be prepared to bid 
farewell to republicanism and democracy. 

The anti-Chinese sentiments of western 
workers erupted into violence in the 1870s. In 
October 1871 roughly 20 Chinese were massa- 
cred in Los Angeles by a white mob who also 
burned and looted their homes and stores.^"* In 
1877 a similar incident occurred in San 
Francisco's Chinatown, and in Chico, California, 
five Chinese farmers were murdered.^^ The vio- 
lence spread to other Western States in the 
1880s. There were anti-Chinese riots in Denver 



and Rock Springs, Wyoming, and the cities of 
Seattle and Tacoma chased their Chinese resi- 
dents out of town. In 1887, 31 Chinese miners 
were "robbed, murdered, and mutilated" in the 
Snake River (Oregon) Massacre.^^ 

Aftei the Chinese Exclusion Act of 1882, 
anti-Asian sentiments were diro.^d against the 
Japanese, and later, at the Filipinos. In the early 
1900s, many white workers began to resent com- 
petition from Japanese workers, and in 1905 del- 
egates from more than 67 labor organizations 
formed the Asiatic Exclusion League in San 
Francisco. ^ The Asiatic Exclusion League 
spoke of the "yellow peril" and the "Asiatic 
horde"^^ threatening to invade the United 
States. Like the Chinese before them, the Jap- 
anese and the Filipinos were shunned. Anti-Fili- 
pino race riots broke out in 1928 and 1930 in 
Washington and California. In California, the ri- 
oting that took place in Watsonville was 
prompted by press coverage of the arrest of a 
Filipino man for walking with a white girl to 
whom he was engaged. 

State and Local Anti-Asian Laws 

Although United States immigrants of many 
ethnic groups (for instance, Irish, Jews, and Ital- 
ians) have experienced bigotry and violence akin 
to that experienced by Asian Americans, Asian 
Americans share with American blacks the dis- 
tinction of having been the targets of wide- 
spread legal discrimination that hindered their 
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ability to participate fully in the American 
dream. 

The strong anti-Asian sentiments in the West- 
ern States led to the adoption of many discrimi- 
natory laws at the State and local levels, similar 
to those aimed at blacks in the South. Many of 
these laws took advantage of the discriminatory 
aspect of naturalization laws by restricting the 
rights of persons "ineligible to become citizens," 
i.e., Asians.*^ In addition, segregation in public 
facilities, including schools, was quite common 
until after the Second World War. 

As early as the 1850s laws discriminatory 
against the Chinese were enacted by the State of 
California. In 1852 California imposed a "for- 
eign miner's tax" of $3 for any miner who was 
not an intending citizen.**' In 1855 California im- 
posed a tax on ships landing at California ports 
amounting to $50 per disembarking passenger 
ineligible to become a citizen, and in 1858 Cali- 
fornia temporarily prohibited Chinese from 
landing in California altogether. In 1862 Cali- 
fornia passed a head tax of $2.50 per month on 
most Chinese living in the State. " 

In 1880 California enacted a miscegenation 
law prohibiting whites from marrying "negro, 
mulatto, or Mongolian."**^ A:ter a Filipino suc- 
cessfully argued his right to marry a white 
woman in court on the basis that Filipinos arc 
Malay and not Mongolian, the legislature ex- 
tended the marriage prohibitions to Filipinos in 
1933.^'' Laws prohibiting intermarriage between 



Asians and whites were widespread in other 
States as well.^ 

Whereas the earlier California anti-Asian 
laws were targeted at .he Chinese, the 1913 
Alien Land Law was targeted at Japanese farm- 
ers. This law prohibited persons ineligible to be- 
come citizens from purchasing land in the State 
of California and limited lease terms to 3 years 
or less. Many Japanese got around this law by 
leasing or purchasing land in the name of their 
American-born children.^' To close the loop- 
holes in the 1913 law, a stricter law was passed in 
1920 preventing Japanese immigrants from act- 
ing as guardians for minors in matters pertaining 
to land ownership and also prohibiting them 
from leasing land. Other States also had sim- 
ilar laws preventing Asian immigrants from own- 
ing land. 

Local laws were also discriminatory. For ex- 
ample, the city and county of San Francisco 
passed ordinances that wee apparently race 
neutral but that had adverse impacts on Chinese 
residents. As a case in point, in 1873 the city of 
San Francisco passed the Laundry Ordinance, 
which impi>sed a tax on laundries of $1.25 on a 
laundry employing one horse-drawn vehicle, $4 
on a laundry employing two horse-drawn vehi- 
cles, and $15 on laundries employing more than 
two horse-drawn vehicles. The ordinance also 
imposed a $15 tax on a laundry that hP' 
horse-drawn vehicles at all. This law 
clearly targeted at the Ch icse, since virtually no 
Chinese laundries opwrau ' horse-drawn vehi- 
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cics. In a similar vein, San Francisco passed the 
Cubic Air Ordinance, requiring that living 
spaces have at least 500 cubic feet of space per 
person, and this law was only enforced in China- 
town. 

Asians often fought both State and local laws 
in the courts. Sometimes they were successful, 
but the courts were also discriminatory. For ex- 
ample, in 1854 the California Supreme Court 
decided in the case oi People V. HalP that Chi- 
nese could not testify against whites in court. 
Hall, a white man, had been convicted of mur- 
dering a Chinese man on the basis of testimony 
by one white and three Chinese witnesses. The 
supreme court overthrew his conviction, ruling 
that the Chinese witnesses should not have testi- 
fled based on a State law that did not allow 
blacks, mulattos, or Indians to testify in favor of 
or against whiles in court.^"* The wording of the 
decision illustrates the degree of racial bigotry 
against Asians even among those in the judi- 
ciary: 

Indian as commonly used refers only to the North 
American Indian, yet in the days of Columbus all 
shores washed by Chinese waters were called the In- 
dies. In the second place the word 'Vhite" necessarily 
excludes all other races than Caucasian; and in the 
third place, even if this were not so, I would decide 
against the testimony of Chinese on grounds of public 
pohcy. 

Despite the discriminatory tendencies of the 
courts, Chinese residents of San Francisco suc- 
cessfully fought the discriminatory enforcement 



of San Francisco's Laundry Ordinance, passed in 
1880, which governed ihc sites and manner of 
laundry operations. T!ieir fight led to the United 
States Supreme Court landmark decision, Yick 
Wo V. Hopkins.^^ In the early 1880s there were 
about 320 laundries in San Francisco. Of these, 
about 240 were owned and operated by Chinese 
residents, and about 310 were constructed of 
wood, as were about nine-tenths of the houses 
in the city of San Francisco at that time. The 
Laundry Ordinance prohibited wood construc- 
tion for laundries, since wood construction pur- 
portedly constituted a flre and public safety 
hazard. In 1885, upon expiration of his business 
license, Mr. Yick Wo, who had operated a laun- 
dry at the same site for 20 years, applied for a re- 
newal of his business license but was turned 
down because his building was of wood con- 
struction. Subsequently, he was found guilty of 
violating the Laundry Ordinance and im- 
prisoned. Two hundred other Chinese laundries 
were also denied license renewals, although all 
had operated at the same sites for over 20 years. 
In contrast, all license renewal applications by 
non-Chinese laundries (even those with wooden 
buildings) were approved. In 1886 the United 
States Supreme Q)urt ruled in favor of plaintiff 
Yick Wo in Tick Wo v. Hopkins, reasoning that: 

The effect of [such selective enforcement). . .would 
seem to be necessarily to close up the many Chinese 
laundries now existing, or compel their owners to puU 
down their present buildings and reconstruct of brick 
or stone. . . . [It] would be little short of absolute con- 
fiscation of the large amount of property. . . .If this 
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would not be depriving such parties of their property 
without due process of law, it would be difficult to say 
what would effect that prohibited result. The neces- 
sary tendency, if not the specific purpose, of [such se- 
lective enforcement) is to drive out of business all the 
numerous small laundries, especially those owned by 
Chinese, and giv^^ monopoly of the business to the 
large institutions. 

The Court concluded that: 

No reason. . .exists except hostility to the race and na- 
tionality to which the petitioners belong, and which in 
the eye of the law is not justified. The discrimination 
is, therefore, illegal, and the public administration 
which enforces it is a denial of the equal protection of 
the laws and violation of the Fourteenth Amendment 
of the Constitution. The imprisonment of the petition- 
ers is, Ij^erefore, illegal, and they must be dis- 
charged. 

The public school systems of California and 
other Western States were generally segregated. 
In 1860 California barred Asians, blacks, and 
Native Americans from attending its public 
schools. In 1884 the California Supreme Court 
held that the 1860 law was unconstitutional. As a 
result of this decision, the State set up a system 
of "oriental" (usually, Chinese) schools starting 
in 1885. In a 1902 decision, the U.S. Supreme 
Court upheld the constitutionality of separate 
but equal schools for Asian students. 

In 1906 the city of San Francisco decided that 
Japanese and Korean students could not attend 
white schools and instead had to attend Chinese 
schools, setting off an international incident. 
The Japanese Government protested the deci- 



sion vigorously, and as a result, President Theo- 
dore Roosevelt persuaded San Francisco to back 
down with respect to Japanese students. It was 
this incident that heightened Japanese aware- 
ness of anti-Japanese sentiments in the U.S. and 
prompted the negotiations that ultimately led to 
the Gentleman's Agreement of 1907. 

Internment of Jaoanese 
Americans Durihg World War II 

Perhaps the most disgraceful incident in this 
country's history of discrimination against Asian 
Americans is the wartime evacuation and intern- 
ment of Japanese Americans during the 1940s. 
On February 19, 1942, 2i2 months after Japan 
attacked Pearl Harbor, President Roosevelt 
signed Executive Order 9066 authorizing the 
Army to evacuate any persons from^sensitive 
areas for reasons of national defense, and on 
March 2, 1942, General DeWitt announced the 
evacuation of persons of Japanese descent from 
an area bordering the Pacific Ocean. Initially, 
evacuated persons were merely relocated to 
other areas of the country, but the decision was 
made quickly to intern them in relocation 
camps. In evacuating the Japanese, the Army 
generally gave less than 7 days notice, thus forc- 
ing families to sell their properties and posses- 
sions at a fraction of their true value. Persons 
were allowed to bring to the camps only what 
they could carry. Eventually over 100,000 Japan- 
ese Americans were moved to internment camps 
in the Midwest, and many remained there for 
the duration of the war. TTiey were officially re- 
leased on January 2, 1945. ' 
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Executive Order 9()66 and General DcWitt's 
evacuation order were made despite the fact 
that government intelligence reports did not 
support the notion that resident Japanese posed 
a threat to national security.^ No similar evacu- 
ation was ordered for persons of German or Ital- 
ian descent. The Commission on Wartime 
Relocation and Internment of Civilians 
(CWRIC), established by Congress in 1980 to 
investigate the wartime internment, concluded 
that: 

The promulgation of Executive Order 9066 was not 
justified by military necessity, and the decisions which 
followed from it -detention, ending detention and 
ending exclusion - were not driven by analysis of mili- 
tary conditions. The broad historical causes which 
shaped these decisions were race prejudice, war hys- 
teria and a failure of political leadership. Widespread 
ignorance of Japanese Americans contributed to a 
policy conceived in haste and executed in an atmo- 
sphere of fear and anger at Japan. A grave injustice 
was done to American citizens and resident aliens of 
Japanese ancestry who, without individual review or 
any probative evidence against them, were excluded, 
removed and detained by the United Stales during 
World War 11.^^ 

Contemporaneous newspaper coverage of the 
internment process reflected its racist character. 
For example, consider the following quotes: 



It is this inscrutability not general to other groups, 
that makes the apnlication of the order immediate 
upon the Japanese. 

"Once a Jap always a Jap!" he (Congressman Ranicin] 
shouted. "You can't any more regenerate a Jap than 
you can reverse the laws of nature. I'm for taking 
every Japanese and putting him in a concentration 
camp.""'^ 

Executive Order 9066 was upheld by the Su- 
preme Court in two famous wartime cases, 
Koremu v. United Stales^ and Hirabayashi v. 
United States, which upheld the criminal con- 
victions of Korematsu and Hirabayashi for chal- 
lenging the evacuation and internment orders. It 
was not until the mid-1980s that their convic- 
tions were overturned when it was discovered 
that the U.S. Government had '"deliberately 
omitted relevant information and provided mis- 
leading information' to the Supreme Court on 
the crucial 'military necessity' issue. 

Redress for the Japanese Americans interned 
during the war was slow in coming. In 1948 Con- 
gress passed the Japanese American Evacuation 
Claims Act, which appropriated $38 million to 
reimburse Japanese Americans who had been 
interned for their losses. This amounted to only 
10 cents on the dollar of actual losses.'^ In 1976 
President Ford issued Presidential Proclamation 
4417, which rescinded Executive Order 9066 and 
apologized to those who had been interned.'''* 



85 "Run Out and Ripped Ofl." p. 8. 
K6 Personal Justice Denied, pp. 5 1 -60. 
«7 Ibid,, p. IS, 

San I-rancLsco Chronicle, editorial. I cb. 23. 1942. as quoted in Gina Petonito. "Racial Discourse. Claims Making and 
Japanese Internment During World War II" (paper presented at the 86th Annual Meeting of the American ScKiological 
Associalion, CincinnalU)H,Aug.2.V27, 1991), p. 11. 

San Francisco Chronicle, Feb. 1 9, 1942, p. 9, as cited in Petonito, "Racial Discourse/' p. 1 1 

90 323 U.S. 214 (1944). 

91 32UU.S.81 (194.3). 

92 Peter Irons, "Justice Ix,ng Overdue/' New Perspectives, vol. 18. no. 1 (Winter/Spring 1986). p. 6, quoting Judge Patel's 
decision vacating Korcmatsu's conviction. ^ b 6 

93 '*Kun Out and Ripped Oil," p. 8. 

94 Asian America, p. 331 . 



88 



89 



10 



Finally, in 1988, prompted by the conelusi«ns of 
the CWRIC report. Congress passed the Civil 
Liberties Act of 1988,^'* authorizing eompensa- 
tion of $20,000 for living survivors of the intern- 
ment camps. This money has only just begun to 
be paid, however. 

Nearly 50 years later, the issues surrounding 
Japanese internment remain emotional. In 1989 
the State of California legislature passed a reso- 
lution "requiring schools to teach that the in- 
ternment stemmed from racism, hysteria over 
the war and poor decisions by the country's po- 
litical leaders."*'^ In response to the passage, As- 
semblyman Gil Ferguson introduced a new 
resolution in 1990 that would have required 
schools to teach that there was some justifica- 
tion for the internment.^^ Although the measure 
was overwhelmingly defeated, its introduction 
demonstrates that the issue is not yet resolved in 
the minds of all Americans. 

Anti-Asian Sentiments and 
America's Nativist Tradition 

The brief summary of America's history of 
anti-Asian policies and incidents offered in the 



foregoing pages needs to be understood in the 
larger context of America's nativist tradition. 
Throughout U.S. history, Americans have fre- 
quently exhibited a general hostility towards 
groups whose cultures or traditions were differ- 
ent from those of the mainstream. According to 
historians, those from foreign lands and those 
subscribing to nonmainstream religions have 
been targets of suspicion, distrust, repulsion, and 
sometimes even haired throughout American 
history.^ This nativism predated the arrival of 
Asians in America and was directed towards 
Catholics and immigrants from European coun- 
tries as well. One historian noted that "during 
the colonial times, suspicion of those who were 
•foreigners' either through religion or 
background, or both, was not uncommon." 

During the early years of our nation, nativistic 
sentiments were prevalent among the public, 
and national leaders often shared these vic>jj. 
Such historical figures as George Washington, 
Benjamin Franklin, Thomas Jefferson, and John 
Quincy Adams'"^ all had reservations about and 
were at best ambivalent toward immigrants and 
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the effects of a free immigration policy. For ex- 
ample, in 1753 Benjamin Franklin wrote; 

(Hel had misgivings about the Germans because of 
their clannishness, their little knowledge of English, 
the German press, and the increasing need of inter- 
preters. . . .1 suppose in a few years they will also be 
necessary in the Assembly, to teU one-half of our leg- 
islators what the cuier half say. 

In the 1780s Thomas Jefferson commented 
that: 

They [the immigrants] will bring with them the princi- 
ples of the governments they leave, imbibed in their 
early youth; or, if able to throw them off, it will be in 
exchange for an unbounded licentiousness, passing, as 
is usual, from one extreme to another. It would be a 
miracle were they to stop precisely at the point of 
temperate liberty. These principles, with their lan- 
guage, they will transmit to their children. In propor- 
tion to their numbers, they will share with us the 
legislation. They will infuse into it their spirit, warp 
and bias its directions, and regder it a heterogeneous, 
incoherent, distracted mass. 

In reviewing the early- and mid-19th century 
sentiments about immigrants, one historian ob- 
served: 

Many Americans believed that the influx of aliens 
threatened their established social structure, endan- 
gered the nation's economic welfare, and spelled 
doom of the existing governmental system. 



Hatred of Catholics and foreigners had been steadily 
growing in the United States for more than two centu- 
ries before it took political form with the Native 
American outburst of the 1840's and the Know- 
Nothingism of the 1850's. 

Incidents of an anti-Catholic, anti-European- 
radical, anti-Semitic, and anti-fore.igner nature 
continued into the current centuty and are well 
documented.^*^^ 

Viewed from this perspective, it should be ap- 
parent that Asians were not the only victims of 
American nativism.^^ America's history has 
been one of unceasing struggles and eventual 
victories in ridding itself of various exclusionary, 
nativistic barriers. The Asian American civil 
rights struggle is only one part of a larger strug- 
gle over the past 50 years to overcome all forms 
of prejudice (e.g., anti-CathoHc, anti-Semitic, 
anti-Euroethnic, anti-black, and anti-Hispanic, 
as well as anti-Asian) and barriers to equal op- 
portunity. 

This section has offered a sketch of what im- 
migrants from Asia and their descendants had to 
endure in becoming part of contemporary 
America. The restrictive immigration policy and 
discriminatory laws and regulations of the past 
effectively barred most Asian Americans from 
enjoying the full benefits of American citizen- 
ship, isolated them from mainstream American 
society, and prevented many from receiving the 
love and support that comes from family life. 
Their complete isolation from their families and 
from American society and their realization that 
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they had only limited opportunities in America 
may have led many early Asian immigrants to 
turn to socially impermissible forms of behavior, 
such as drug use and frequenting prostitutes, 
and persons with anti-Asian sentiments may 
have in turn seized upon such behavior as a 
weapon against Asian Americans in their at- 
tempts to gain the right to full participation in 
American society. It is a testament to Asian 
Americans and their culture that, in face of the 
extreme hostility and restrictions on opportunity 
confronting th2m, Asian Americans persisted in 
this country, eventually gaining the right of citi- 
zenship, and that they made incalculably import- 
ant contributions to the American society, 
culture, economy, and democratic tradition. 

Although the United States has made much 
progress in demolishing many of the barriers 
confronting Asian Americans in the past, Asian 
Americans continue to confront discriminatory 
treatment and barriers to equal opportunity 
today. The remainder of the report highlights 
the need for continued vigilance and commit- 
ment to tearing down the remaining barriers to 
equal opportunity for Asian Americans and to 
rooting out all anti-Asian discrimination. 

Asian Americans in the 
1 990s: A Demograpliic and 
Socioeconomic Portrait 

The demographic and socioeconomic portrait 
of Asian Americans contained in this section re- 
veals that today's Asian American community is 
extremely heterogeneous— comprised of many 
ethnicities, new immigrants and persons whose 
families have been here for generations, and 
persons of all socioeconomic statuses. This di- 
versity means that the civil rights issues facing 
Asian Americans arc themselves diverse, rang- 



ing from issues facing those who are not profi- 
cient in English, such as inadequate bilingual 
and English as a Second Language programs in 
our public schools, to issues affecting highly edu- 
cated professionals, such as the existence of an 
invisible "glass ceiling" that limits opportunities 
for Asian Americans at the top of their profes- 
sions. 

Demography of Asian Americans 

With a population of roughly 7.3 million, 
Asian Americans today make up slightly less 
than 3 percent of the United States population. 
Table 1.1 shows that over the past decade, their 
population share has risen dramatically, from 1.5 
percent to 2.9 percent of the tot il population. 
The Asian American population more than dou- 
bled, growing by 108 percent, twice as fast as the 
Hispanic population, which grew by 53 percent, 
8 times as fast as the black population, which 
grew by 13 percent, and 15 times as fast as the 
white population, which grew by 6 percent. The 
Asian American population is expected to con- 
tinue to grow rapidly. 

The principal reason for the growth in the 
Asian American population is the post-1%5 in- 
flux of immigrants and refugees from Asia and 
the Pacific Islands.^*^ After 40 years of being vir- 
tually banned from the United States by im- 
migration laws, people from Asia began to come 
here in greater numbers starting in 1965, when 
the United States abandoned the "national ori- 
gins" system of immigration. The Vietnam War 
and its aftermath caused. Asian immigration to 
accelerate starting in Ihc mid-1970s. In every 
year since 1974 (except lor 1977), immigrants 
from Asia made up over 40 percent of all im- 
migrants to this country."^ Not only do Asian 
immigrants make up a large percentage of all 
new immigrants, but new Asian immigrants 



109 During the decade of the 1980s immigration has been responsible for roughly two-thirds of the population growth of 
Asian Americans. See U.S. Bureau of the Census, United Slates Population Estimates, by Age. Sex, Race, andHispamc On- 
gin: imto 1988. Current I'opulation Reports, Series P-25, No. 1045 (January 1990), p. 82, table 7. 

110 Ibid., p. 27, table X. 
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make up a large percentage of the total Asian 
American population. Asian immigrants arriving 
in 1980, tor instance, constituted 6.4 percent of 
the total Asian American population that year. 
The percentage of the Asian American popula- 
tion who were new immigrants declined grad- 
ually over the 1980s, but was still as high as 2.8 
percent In 1988."* 

Because of these high recent rates of im- 
migration, a large proportion of Asian Ameri- 
cans are foreign born. Table 1.2 shows that as of 
1980, 62.1 percent of Asian Americans were for- 
eign born, compared with 6.2 percent of me 
general U.S. population. Because of the high 
rates of immigration since ^980, the current pro- 
portion of Asian Americans who are foreign 
born is likely to be substantially higher."^ On 
the other hand, because of the restrictive im- 
migration laws of the past, Asian American 
adults who are native born are likely to belong 
to families that have been here for several gen- 
erations. 

Although the overall proportion of foreign 
born among Asian Americans is high, this pro- 
portion differs substantially across subgroups. 
Table 1.2 shows that in 1980 over 90 percent of 
Southeast Asians (Vietnamese, Laotians, Cam- 
bodians, and Hmong) but only 28 percent of 
Japanese Americans were born abroad. Recent 
Japanese immigration has been slight and largely 
temporary, and most Japanese Americans are 
descendants of Japanese immigrants who came 
here before 1924. The two other groups that 
came to this country in large numbers before 
Asian immigration was restricted, Chinese and 



Filipinos, both had percentages of foreign born 
of around 64 percent in 1980. ^ 

The large number of recent immigrants 
among Asian Americans translates into a large 
percentage of Asian Americans with limited En- 
glish proficiency. As of 1980, 15 percent of 
Asian Americans did not speak English well, or 
did, not speak it at all. Consistent with the im- 
migration patterns discussed above, the extent 
of limited English proficiency was least preva- 
lent among Japanese Americans (9 percent) and 
among Asians whose countries of origin use En- 
glish (Indians and Filipinos) and most common 
among Southeast Asian groups (60 percent or 
more).*'"* 

Asian Americans are heavily concentrated in 
certain geographic areas. Coming to the United 
States across the Pacific Ocean, most Asian 
groups initially settled in the Western United 
States. Although only 19 percent of the general 
U.S. pt)pulation lived in the West in 1980, 56 
percent of the Asian American population did. 
Three non-Western States also have sizable 
Asian American populations: New York, 
Illinois, and Texas. The percentage living in 
the West varies considerably across Asian 
groups, however. Japanese Americans, 80 per- 
cent of whom lived in the West in 1980, are the 
most concentrated in the Western United 
States. Around half of Chinese Americans and 
less than half of Americans from Southeast Asia 
lived in Western States in 1980. Asian Indians 
and Pakistanis were the least concentrated in 
the West, with 19 and 24 percent, respectively, 
living in the West in 1980.* 



1 1 1 Ibid., p. K.y tabic 7. 

112 M of NovcmlKT 1 WI. the I'M) ccnsu.s detail had not been released. 

1 1.1 ITie perccntnge (oreign bom is higher for both of tnesc gn)ups than for the Japanese for two reasons. I'iret. there has 
been a .suKstantial iK)st-l%5 immigration from both the Philippines and China. Second, when Asian immigration was cut 
off by restrictive immigration laws in the 1920s, the majority of Chinese and I-ilipinos in this country were men, and thus 
early Chinese and 1-ilipino immigrants had fewer children than the Japanese, among whom women numbered almost as 
many as men. 

114 See tabic 1.2. 

1 15 U.S. Huteau of the Census. We, ihc Asian and Pacific Islander Ammcaiui, p. 3, table 1. 
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TABLE 1.1 

U.S. Population by Race and Ethnicity: 1990 and 1980 



1990 1980 





Population 


Percentage 


Prpulation 


iHercentage 


Population growth 




(thousands) 


of total 


(thousands) 


of total 


rate: 1980-1990 


White 


199.686 


80.3 


188.372 


83.1 


6.0 


Black 


29.986 


12.1 


26,495 


11.7 


13.2 


Hispanic 


22,354 


9.0 


14,609 


6.4 


53.0 


Asian & Pacific 












Islander 


7,274 


2.9 


3.500 


7.5 


107.8 


Native American 


1,959 


0.8 


1,420 


0.6 


37.9 



Source: U.S. Bureau of the Census, Racial Statistics Division. 



TABLE 1.2 

Characteristics of Asian Americans by Country of Origin 





Percentage of 




Percentage who 






Asian American 


Percentage 


do not speak 


Percentage who 




population * 


foreign bom 


English well " 


live in the West " 


Chinese 


22.6 


63.3 


23 


52.7 


Filipino 


19.3 


'j4.7 


6 


68.8 


Japanese 


11.6 


28.4 


9 


80.3 


Asian Indian 


11.2 


70.4 


5 


19.2 


Korean 


11.0 


81.9 


24 


42.9 


Vietnamese 


8.4 


90.5 


38 


46.2 


Laotian 


2.0 


93.7 


69 


45.7 


Thai 


1.3 


82.1 


12 


43.0 


Cambodian 


2.0 


93.9 


59 


55.6 


Hmong 


1.2 


90.5 


63 


37.4 


Pakistani 




85.1 


10 


23.5 


Indonesian 




83.4 


6 


56.2 


AU Asian AnMricans 


100.0 


62.1 


15 


56.4 



' Source: Barbara Vobejda, "Asians, Hispanics Giving Nation More Diversity," Washington Post, Juno 12. 1991. 
Source: U.S. Bureau of the Census, Wo, the Asian and Pacific /s/ander Americans, p. 1 1 , table 7, and U.S. General Accounting 
Office, Asian Americans: A Status Report, p. 44, table 6.1. 
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Socioeconomic Status of Asian 
Americans 

Summary statistics show that Asian Ameri- 
cans as a group arc more educated, more likely 
to be in high-paying (Kcupations, less likely to be 
unemployed, and have higher family incomes 
than the general population. It may be tempting 
*o conclude from these statistics that Asian 
Americans do not face discrimination or en- 
counter barriers to equal opportunity, that they 
have fully overcome them, or that they have not 
suffered the adverse consequences of racial prej- 
udice. However, such a conclusion would be to- 
tally unwarranted and misleading. For one thing, 
focusing on the average experience of Asian 
Americans masks large socioeconomic differ- 
ences among Asian American subgroups, as well 
as differences within groups. Many Asian 
Americans have not achieved the high socioca)- 
nomic status enjoyed by the fictional **average" 
Asian American. More important, socioeco- 
nomic status is at best a poor indicator of (he 
discrimination experienced by Asian Americans 
or any other group. Even those Asians who ap- 
pear to be doing well by **outcome" measures of 
socioea)nomic status may experience barriers to 
equal opportunity that keep them from achiev- 
ing the full measure of their potential. Further- 
more, they may have to bear significant costs 
along the road to socioeconomic success, and 
their experiences with discrimination may leave 
scars that are not discernible in statistics that 
measure socioeamomic status. 

The Asian American population is extremely 
heterogeneous in terms of socioeconomic status. 
Many Asian Americans do not share in the rela- 
tively favorable socioeconomic outcomes attrib- 
uted to the **averagc" Asian American. In 



particular, the newer immigrant groups from 
Southeast Asia have sharply lower socioeco- 
nomic status than other Asian Americans. Tabic 
\3 shows that, whereas 34 percent of all Asian 
Americans were college graduates in 1980, the 
proportion of a^llege graduates among South- 
east Asians ranged from 13 percent for the 
Vietnamese, to 3 percent for the Hmong, Simi- 
larly, whereas Asian Americans as a group had a 
median family ina)me almost 20 percent higher 
than that of the general population, South- 
east Asian family incomes ranged from 35 per- 
cent lower than the national average for the 
Vietnamese to 74 percent lower for the Hmong. 
Southeast Asian unemployment rates and pov- 
erty rates v/ere also substantially higher than 
those of Asian Americans as a group. 

There is also considerable variation in scKio- 
economic status even among the more estab- 
lished Asian American groups. Even though 
Chinese, Asian Indians, and Koreans all had 
higher median family ina>mes than the general 
population, these groups also had poverty rates 
as high or higher than that of the general popu- 
lation, indicating that not all members of these 
groups are doing as well.^ 

Asian Americans' high average levels of fam- 
ily income, educational attainment, and occupa- 
tional prestige do not necessarily mean that 
i\sian Americans do not face significant barriers 
io equal ea)nomic opportunity or other forms of 
discrimination and prejudice. Barriers to equal 
opportunity may force Asian Americans to ex- 
pend extra efforts as they strive to reach S(x:io- 
ea)nomic success, and they wiay retard or 
ultimately prevent Asian Americans from reach- 
ing the full measure of their potential Discrimi- 
nation and prejudice may also exact a toll of pain 



1 16 Ii should Ih* noic'd (hat ihc ccnsuri dtn.^ noi distinguish Ix^twccn Asian Amciicans— i.e., Mian& who are tMthcr citizens or 
intending eili/en.K or who plan to remain in the United States for their entire lives— and Asian nationals temporarily liv 
ing in the United States. To the extent that the income of Asian nationals (often highly paid Japanese cxecuiives) arc rr- 
fleeted in the summary statistics ol Asian Amerie<ms' incomes, the average income of Asian Americans may be 
overstated. 

117 See table IJ. 
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TABLE 1.3 ^^^^ 
Characteristics of Asian Americans by Country of Ongin: 1980 



Chinese 

Filipino 

Japanese 

Asian Indian 

Korean 

Vietnamese 

Laotian 

Thai 

Cambodian 

Hmong 

Pakistani 

Indonesian 

All Asian Americans 

Hawaiian 

All Pacific Islander Americans 
All Americans 









Rdeth/e 




Percent 


Percent 




median 


Poverty 


college 


nnanagers or 


Unemploy- 


famiy 


graduates * 


professionals " 


ment rate " 


income 


rate* 


36.6 


32.6 


3.6 


1.13 


10.5 


37.0 


25.1 


4.8 


1.19 


6.2 


26.4 


28.5 


3.0 


1.37 


4.2 


51.9 


48.5 


5.8 


1.25 


10.6 


33.7 


24.9 


5.7 


1.03 


12.5 


12.9 


13.4 


8.2 


.65 


33.5 


5.6 


7.6 


15.3 


.26 


67.2 


32.3 


23.4 


5.5 


.97 


13.4 


7.7 


10.8 


10.6 


.45 


46.9 


2.9 


9.4 


20.0 


.26 


65.5 


58.4 


4b-2 


5.7 


1.08 


10.5 


33.3 


24.2 


6.1 


1.06 


15.2 


34.3 


29.7 


4.6 


1.19 


10.3 


9.6 


15.9 


7.0 


.96 


14.3 


9.3 


15.6 


7.3 


.90 


16.1 


16.2 


22.7 


6.5 


1.00 


9.6 



Source: U.S. Bureau of the Census, We, the Asian and Pacific lslan<ier Americans, pp. 12-13. Tablo 7. 

• Percentage of ell persons age 25 and over who have completed 4 or more years of college. 

^ Percentage of employed persons age 16 and over whose occupation is in a managerial or professional specialty. 

• Unemployment rate for persons age 16 and over. 

^ Median family income as a fraction of the medien family Income for the entire U.S. population. 

• Percentage of families with income below the poverty level. 



and suffering that cannot be ( ompcnsated for by 
mere socioeconomic success. 

There are indications that high levels of fam- 
ily income may be an artifact created by Asian 
Americans' concentration in high cost of living 
areas, the larger average number of workers in 
many Asian American families, or the high edu- 
cation levels of many Asian Americans. Further- 
more, if Asian Americans have larger than 
average families, high levels of total family in- 
come may not necessarily translate into high lev- 
els of per capita income. Tl.c Commission's 
recent study on the economic status of Asian 
Americans showed that it is important to look 
beyond total family income when examining the 
socioeconomic status of population groups. For. 
example, the study found that: 

1) Taking the different regional distributions 
of Asian Americans and non-Hispanic whites 
into account lowers the average family incomes 
of most Asian American groups relative to the 
average family income of non-Hispanic whites; 
this effect is greater for foreign-born Asian 
Americans than for those born in the United 
States."" 

2) The percentage of family income coming 
from the earnings of family members other than 
the husband is larger ior Asian American fami- 
lies than for non-Hispanic white families. 

3) Although most foreign-born A.ian Ameri- 
can groups have total family incomes that are as 
high or higher than those of U.S.-born non- 
Hispanic whites, the reverse is true for per ca- 
pita income: for most foreign-born Asian 



American groups, per capita income is less than 
that of U.S.-born non-Hispanie whites.^^ 

4) When differences in education and other 
skills are taken into account along with region of 
residence, Asian American men earn about the 
same as or less than white men.^^^ 

Furthermore, as will be discussed in greater 
detail in subsequent chapters, even Asian 
Americans with comparatively high levels of 
family income and occupational prestige may 
still suffer from discrimination that impedes 
their success. For instance, the Commission 
study found that highly educated Asian Ameri- 
cans earned less relative to their white counter- 
parts than Asian Americans with less education, 
suggesting that Asian Americans may have diffi- 
culty translating their greater educational attain- 
ment into increased income. Moreover, Asian 
Americans were much less likely to be in mana- 
gerial jobs than comparable non-Hispanic 
whites, suggesting the existence of a "glass ceil- 
ing" that blocks Asian Americans from achieving 
managerial positions. ^^"^ Finally, racial prejudice 
and resulting bigotry and viok nce know no so- 
cioeconomic barriers: Asian Americans with 
high socioeconomic status are just as likely ts 
those with low socioeconomic status to be tar- 
gets of hatred. 

Discrimination and Barriers 
to Equal Opportunity for 
Asian Americans: Some 
Contributory Factors 

Knowledge of the history of Asian Americans 
in the United States and of the nature and diver- 



1 18 The Economic Status of Americans of Asian Descent, p, 31. 

119 Ibid., pp. 35-:%. 

120 Ibid,, p. 42. 

121 Ibid., pp. 68-09 and 78-79. 

122 For instance, chap. 5 looks at the possibiMty that admissions quotas in highly selective colleges and universities might 
limit Asian Americans' educational opportunities, and chap. 6 discusses the "glass ceiling" that appears to place limits on 
the career advancement of Asian Americans. 

1 23 Ihe Economic Status of Americans of Asian Descent, pp. 70-7 1 . 

124 Ibid., pp, 72-76, 
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sity of today^s Asian American population are 
essential to a full understanding of the civil 
rights problems confronting Asian Americans in 
the 1990s. It is equally important to have an ap- 
preciation of some basic underlying factors that 
contribute to discrimination against Asian 
Americans and create barriers to equal oppoitu- 
nity for Asian Americans. 

Some of these factors arise out of the ten- 
dency of the general public and the media to ste- 
reotype Asian Americans. Most Americans have 
very little knowledge of the history and cultures 
of Asian Americans and very little awareness of 
the diversity among them. This ignorance leads 
many to lump together Asian Americans in a 
single group and to perceive them through ste- 
reotypes. Other factors that underlie discrimina- 
tion against Asian Americans include the 
linguistic, cultural, and religious differences that 
exist between many Asian Americans, particu- 
larly recent immigrants, and the general public. 
These differences foster misunderstandings be- 
tween Asian and non-Asian Americans and 
among different Asian ethnic groups themselves, 
impede Asian Americans' access to public ser- 
vices, and serve as serious barriers to the equal 
opportunity of Asians in the United States. 
Seven contributory factors are discussed below. 

1) Viewing Asian American^ as a Model Mi- 
nority — Whereas, in the past, Asians were often 
stereotyped as sneaky, obsequious, or inscruta- 
ble, perhaps foremost among today's stereotypes 
of Asian Americans is the **model minority*' ste- 
reotype. According to this stereotype, which is 
based partly on uncritical reliance on statistics 
revealing the high average family incomes, edu- 
cational attainment, and occupational status of 



Asian Americans, Asian Americans are 
hardworking, intelligent, and successful. As 
complimentary as it might sound, this stereotype 
has damaging consequences. First, it leads peo- 
ple to ignore the very real social and economic 
problems faced by many segments of the Asian 
American population and may result in the 
needs of poorer, less successful Asian Americans 
being overlooked. Second, emphasis on the 
model minority stereotype may also divert public 
attention from the existence of discrimination 
even against more successful Asian Americans 
(e.g., "glass ceiling'' in employment and discrimi- 
natory admissions p>olicies in institutions of 
higher learning). Third, the model minority ste- 
reotype may result in undue pressure being put 
on young Asian Americans to succeed in school, 
particularly in mathematics and science classes, 
and in theii careers. Too much pressure to suc- 
ceed on young Asian Americans has been linked 
to mental health problems and even teen sui- 

126 

cide. Finally, the origin of this stereotype was 
an effort to discredit other minorities by arguing 
that if Asian Americans can succeed, so can 
blacks and Hispanics, and many Asian Ameri- 
cans resent being used in this fashion.^^^ 

This model minority stereotype is not a recent 
phenomenon. More than a decade ago, the mis- 
leading nature and damaging consequences of 
the stereotype had already been clearly pointed 
out. For instance, in 1978 the President's Com- 
mission on Mental Health noted: 

There is widespread belief that Asian and Pacific 
Americans do not suffer the discrimination and disad- 
vantages associated with other mitiority groups. The 
fact is that in spite of recent efforts to promote civil 
rights and equal opportunities for ethnic minorities in 



125 For general discussions of the model minority stereotype, its validity, and its implications, see KiTaek Chun, "The Myth 
of Asian American Success and Its Educational Ramifications," IRCD Bulletin, vol. 15, no. 1-2 (Winter/Spring 1980), pp. 
M2, and Won Moo Hurh and Kwang Chung Kim, "llie ^Success* Image of Asian Americans: !ls Validity, and Its Practi- 
cal and Theoretical Impli^siionSs'* Kthnic and Racial Studies, vol. 12, no. 4 (October 1989), pp. 512-38, 

126 Joan K Rigdon, "Exploding Myth— Asian -American Youth Suffer a Rising Toll from Heavy Pressures: Suicides and 
Distress Increase As They l ace Stereotypes and Parents' Expectations," Wall Street Journal, July 10, 1991. 

127 See Asian America, pp. 317-19, for a discussion of the origin of the terra, "model minority.*' 
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the United States, Asian and Pacinc Americans have 
been largely neglected and ignored — 

In 1980, based on the analysis of all available 
evidence, the U.S. Commission on Civil Rights 
concluded: 

The belief is widely held that Asian Americans are a 
successful minority who no longer suffer from disad- 
vantage. This belief, however, is not supported by the 
facts. Many Asian Americans t^^ke issue with the 
"model minority" perspective — 



and 



Asian Americans as a group are not the successful mi- 
nority that the prevailing stereotype sugge^^ts. Individ- 
ual cases of success should not imply that the diverse 
peoples who make up the Asian American communi- 
ties are uniformly successful. . . .Despite the problems 
Asian Americans encounter, the success stereotype 
appears to h^e led policy makers to ignore those 
truly in reed. 

2) Perceiving Asian Americans as Foreign- 
ers — A second contributing factor is the percep- 
tion that all Asians in this country are foreigners. 
It is perhaps this perception that led to Ameri- 
can acceptance of the internment of Japanese 
Americans during World War II. The perception 
that all Asians are foreigners may also explain 
why Asian Americans whose families have been 
in the United States for generations or many 
Asian American youths who were born her^ arc 
frequently the objects of such queries ano com- 
ments as: "Where did you learn English?'* and 
•Tou speak such good English." 



More seriously, Asian Americans of all groups 
tend to suffer adverse consequences when inter- 
national events cause tensions between the 
United States and Asian countries. For instance, 
as shall be seen in chapter 2, many Americans 
take out their frustrations about Japan's eco- 
nomic success on Asian Americans of all na- 
tional origins. The 1982 killing of Vincent Chin 
was prompted by his killers* resentment of the 
Japanese for their automobile exports to the 
United States.^'^^ The perception of Asian 
Americans as foreigners may also impede their 
acceptance in all areas of their lives and contrib- 
ute to subtle as well as overt forms of discrimina- 
tion against them in education, employment, and 
other arenas, 

3) Stereotyping Asian Americans as Unag- 
gressive and Lacking in Communications 
Skills — Asian Americans, while viewed as intel- 
ligent and talented at mathematics and science, 
are considered unaggressive and lacking in good 
communication skills. This stereotype may blind 
employers to thi^ qualifications of individual 
Asian Americans and hence contribute to the 
glass ceiling that impedes Asian Americans' suc- 
cess in managerial careers. It may also lead 
teachers and counselors to discourage Asian 
American students from even pursuing nontech- 
nical careers. 

4) Limited English Proficiency — Many Asian 
Americans, recent immigrants in particular, have 
limited English proficiency, and some do not 
speak or understand English at all. Persons with 
limited English proficiency face a serious barrier 
to full participation in American society and our 



128 Presidenl's Commission on Menial Health, Report of the Special Populations SubpancI on the Mental Health of 
Asian/Pacific Americans, Task Force Panel Reports, vol. 3 (1978), p. 785. 

129 U,S. a)mmission on Civil Rights, Success of Asian Americans: Fact or Fiction? (Washington, DC: Government Printing 
Office, 1980), p. 19. 

1.^ Ibid,, p. 24. 

131 See chap. 2 for an account of Vincent Chin's killing, 

132 l^or a discussion of how the perception that Asian Americans are foreigners affects Japanese Americans, see Bill 
Hosokawa, "Accentuating the American in Japanese American," Perspectives (The Civil Rigftis Quarterly), vol. 14, no. 3 
(Fall 1982), pp. 40-44. 
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economy. A person's ability to learn about and 
gain access to public services (such as education, 
police services, and health care), employment, 
and the larger American society are often se- 
verely hampered by limited English proficiency. 
Thus, providing Asian Americans with truly 
equal opportunity requires substantial efforts to 
bridge the gap in communication (e.g., providing 
interpretive services) and to facilitate the team- 
ing of English. However, partly as a result of the 
practical difficulty of servicing the diverse lan- 
guage needs of Asian Americans (i.e., several di- 
alects of Chinese, Japanese, Tagalog, 
Vietnamese, Lao, Khmer, Thai, and others), lim- 
ited-English-proficient Asian Americans are 
drastically underserved in the areas of interpre- 
tation and English instruction. 

5> Cultural DilTerences— Asian immigrants 
come from societies that have very different cul- 
tures from the mainstream cultures in the 
United States. Cultural differences often lead to 
misunderstandings, which in turn can lead to dis- 
criminatory treatment or to intergroup tensions, 
as in the case of Korean American store owners 
and their customers who are members of minor- 
ity groups. Tliese tensions can erupt into full 
scale racial conflict. Bridging cultural gaps re- 
quires not only that new immigrants be given a 
real opportunity to acculturate, but also that all 
Americans acquire a greater awareness of other 
cultures. 

6) Religious Diversity— Many Asian Ameri- 
cans adhere to religions that are not widely prac- 
ticed in the United States, such as Buddhism, 
Hinduism, Islam, and Sikhism, to name a few. 
These religions are unfamiliar to most Ameri- 
cans educated in the Judeo-Chri ;tian tradition, 
and, despite the long tradition of religious toler- 
ance, these religious differences generate hostil- 
ity against Asian Americans. Not only do the 



religious differences between Asian Americans 
and the general public contribute to anti-Asian 
bigotry and violence, but they can at times cause 
other conflicts when the practices and require- 
ments of non- Western religions are incompati- 
ble with long-established mainstream traditions. 

7) Preimmigration Trauma— Another factor 
hampering some Asian Americans' access to 
equal opportunity arises out of the wartime or- 
deals they have endured, as well as negative ex- 
periences they have had with governmental 
officials in their home countries. The problems 
faced by many Asian Americans in acculturating 
to this country are exacerbated by their pre- 
immigration experiences: many recent Asian 
immigrants, particularly the Vietnamese, Cam- 
bodians, Hmong, and Laotians, are refugees, 
who come from war-torn countries and have sur- 
vived ordeals in their own countries and on their 
journeys to the United States. Many lost loved 
ones during the war and live in incomplete fami- 
lies in this country. Refugees often carry scars 
from psychological trauma and many suffer from 
post-traumatic stress disorder, which make it dif- 
ficult for thei . to cope with day-to-day life, let 
alone face the challenge of adjusting to a new 
society. In addition, they may bring to this coun- 
try an ingrained distrust of authority arising out 
of negative experiences they had with govern- 
mental officials in their countries of origin. This 
distrust may deter many from interactions with 
governmental agencies in the United States, 
such as the police, welfare offices, and so on. As 
a result, a gulf may arise between the police and 
the Asian American community, adversely af- 
fecting police-community relations. Because of 
their unwillingness to convey their needs force- 
fully, many Asian Americans may not receive 
many basic public services. 
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Chapter 2 

Bigotry and Violence Against Asian Americans 



Many Asian Americans are forced to endure 
anti-Asian bigotry, ranging from ignorant and in- 
sensitive remarks, to stereotypical portrayals of 
Asians in the media, to name-calling, on a regu- 
lar basis. Asian Americans are also the frequent 
victims of hate crimes, including vandalism, as- 
sault, and sometimes even murder. Although in- 
cidents of bigoiu7 and violence against Asian 
Americans are reflections of a broader national 
climate of ethnic, racial, and religious intoler- 
ance, they are also reprehensible outgrowths of 
ingrained anti-Asian feelings that reside to a 
greater or lesser extent among many members of 
American society.^ 

In 1986 the U.S. Commission on Civil Rights 
published a report on acts of bigotry and vio- 
lence against Asian Americans.'' The Commis- 
sion report documented many examples of 
bias-related incidents against Asian Americans 
and noted some of the factors contributing to 
anti-Asian activities. That report concluded: 

[AJnti-Asian activity in the form of violence, vai.. . 
ism, harassment, and intimidation continues to oc. j 
across the Nation. Incidents were reported in every 
jurisdiction visited by Commission staff and b other 
parts of the country as well The United States is a 



multiracial, pluralistic society built on the principles 
of freedom, justice, and opportunity for all. We can- 
not allow these principles to be violated in the case of 
Asian Americans by anyone. Rather, we must ensure 
that persons of Asian descent are guaranteed the 
right| promised to residents and citizens of this Na- 
tion. 

More recently, the Civil Rights Commission 
issued a general statement on intimidation and 
violence in America."* The Commission state- 
ment identified several factors that contribute to 
racial intimidation and violence, including: 

1) racial integration of neighborhoods lead- 
ing to "move-in violence"; 

2) deep-seated racial hatred played upon by 
organized hate groups; 

3) economic competition among racial and 
ethnic groups; 

4) insensitive media coverage of minority 
groups; and 

5) poor police response to hate crimes.^ 

All of these ingredients play a role in anti- 
Asian bigotry and violence. For instance, eco- 
nomic competition among racial and ethnic 
groups is undoubtedly one of the underlying 



1 Bigotiy and violence against Asian Americans was one of the major concerns voiced by participants of the Qimmission's Roundt- 
able Conferences. (Michael Chou, Ning Chiu, Statements at the U.S. Commission on Civil Rights Roundtable Conference on Civil 
RighLs, Houston, TX, May 27, 1989; Mini Liu, Tsiwen Law, and Carlton Sagara, Statements at the U.S. Commission on Civil Rights 
Roundtable Conference on Civil Rights, New York, NY, June 23, 1989; Francis Assisi and Karl Matushita, Statement at the U.S. 
Commission on Civil Rights Roundtable Conference on Civil Rights, San Francisco, CA, July 29, 1989.) 

2 U.S. Commission on Civil Rights, Recent Activities Against Citizens and Residmts of Asian Descent (Clearinghouse Publication 88, 
1986) (hereafter cited as Recent Activities Against Citizens and Residents of Asian Descent). 

3 Ibid., pp. 57, 58. 

U.S. Commission on Civil Rights, Intimidation and Violence: Racial and Religious Bigopy in Atnerica (Clearinghouse Publication 
96, September 1990). 
Ibid., pp. 11-19. 
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caused) of the tensions between Asian American 
businessmen and many of their customers across 
the country. Unbalanced media coverage, such 
as coverage that fosters the model minority ste- 
reotype, has also contributed to anti-Asian senti- 
menui. Aw'n Americans, like other minorities, 
are increasingly becoming the targets of organ- 
ized hate groups, as evidenced by the activities 
of anti-Indian Dotbusters in New Jersey and the 
recent killing by skinhead associates of a 
Vietnamese youth in Houston. 

Anti-Asian bigotry and violence also has its 
own unique causes and manifestations, how- 
ever7 As noted in chapter 1, the United States 
has a long history of prejudice and discrimina- 
tion against .Asians. In lecent years, underlying 
anti-Asian sentiments have been aggravated by 
the increased visibility of Asian Americans due 
to a large influx of immigrants and refugees from 
Asia. The Asian population grew from 1.5 per- 
cent to 2.9 percent of the United States popula- 
tion just in the decade between 1980 and 1990. 
Since Asian Americans are heavily concentrated 
geographically, the increase in the Asian popula- 
tion in some communities has been much more 
dramatic. For example, in Lowell, Massachu- 
setts, the Cambodian population increased from 
a negligible percentage to roughly 25 percent of 
the population after 1980.^ Many California 
communities have been similarly affected by 
Asian immigration. 

High rates of immigration have also magnified 
the linguistic, cuUural, and religious differences 
between Asian Americans and othei^ residing la 



their communities. As more and more new im- 
migrants have arrived from Asia, the percentage 
of the Asian American population that is native 
born with native-born parents — ^who conse- 
quently are native speakers of English and are 
more easily assimilated into the broader Ameri- 
can culture — has declined. Not only do most 
new immigrants have limited English profi- 
ciency, reducing the potential for communica- 
tion between them and their non-Asian 
counterparts, but they bring with them cultures 
and religions that are unfamiliar to the Ameri- 
can public. These differences often generate 
misunderstandings that contribute to anti-Asian 
sentiments. 

Because of their limited English proficiency 
and/or because of difficulties in acquiring the 
credentials required to pursue their chosen pro- 
fessions in the United States,^^ many Asian im- 
migrants are unable to find jobs in the 
professions for which they were trained in their 
countries of origin and turn instead to self-em- 
ployment as a means of earning a living. For in- 
stance, 17 percent of foreign-bom Korean men 
working in the United States in 1980 were self- 
employed.^^ Many Asian immigrants operate 
small retail stores or restaurants in economically 
depressed, predominantly minority neighbor- 
hoods* The entry of small businesses owned by 
Asian Americans into these neighborhoods and 
their apparent financial success often provokes 
resentment on the part of njighborhood resi- 
dents, who wonder why the business does not 
hire locally and often suspect that the Asian 



6 See below for details on these incidents. 

7 For another discussion of the factors undeiiying bigotry and violence against Asian Americans, see Morrison G. Wong, "Rise in 
Hate Crimes Against Asians in the United Stales" (paper presented at the 86th Annual Meeting of the American Sociological Asso- 
ciation, Cincinnati, OH, Aug. 23-27, 1991 

8 See chap, 1. 

9 Lowell's Southeast Asian population gan to dMinz somewhat in the late 1980s and Southeast Asians now consitute less than 11 
percent of Lowell's total populatioft "Asmi, in America: 1990 Census, Classification by States," /Uwn Week, August 1991, p. 30. 

10 See chap. 6 for a discussion of the ceriiticatioii of foreign-educated professionals. 

11 U.S. Bureau of the Census, 1980 Census of Population, vol. 2, Subject Reports, Asian md Pacific Islander Population in the United 
States: 1980, table 45A This compares with roughly 10 percent of white men. U.S. Bureau of the Census, 1980 Census of Popula- 
tion, vol. 1, Characteristics of the Population, General Social and Economic Characteristics: United States Summary, table 90. 
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businesses are receiving special government sub - 
sidies. Contrary to these misperceptions, how- 
ever, raost small Asian businesses are 
family-owned and operated and cannot afford to 
hire nonftmily members: all the workers are 
family members, who work long hours for low 
pay. Furthermore, beyond short-term welfare 
and training programs offered only to those who 
are refugees, Asian immigrants are given very 
little government aid that is not generally avail- 
able to all Americans, and, with limited excep- 
tions, the government does not give Asian 
immigrants or refugees special help in opening 
their businesses. Furthermore, they do not typi- 
cally receive much bank financing: they usually 
raise the capital for their businesses by pooling 
the resources of family and friends. Aggravating 
the resentment of Asian business owners are 
cultural and linguistic differences between im- 
migrant business owners and residents of the 
neighborhoods they serve that lead the residents 
to perceive Asian Americans as rude and un- 
friendly. The boycott of several Korean busi- 
nesses in New York City discussed below as well 
as a recent boycott in Los Angeles arc examples 
of how racial tensions surrounding immigrant 
businesses can affect entire communities. 

The general tendency to view all Asians as 
alike and the stereotype of Asians as foreigners 
make Asian Americans particularly vulnerable 
to the vicissitudes of the United States relations 
with i^ian countries. Over the past half-century, 
the United States has frequently been at war 
with Asian countries (e,g,, Japan, North Korea, 
Vietnam, and the Cold War with China), foster- 
ing in many Americans resentment and aatred of 
Asian nationals that, for some, carried over to 
their attitudes towards Asian Americans, In re- 
cent years the public*s resentment of Japan's 
economic success, seemingly at the expense of 
our own, has added to historic anti-Asian senti- 



12 See chap. 4 for a discussion of high school dropout rates 

13 28 U.S.C. 534. 
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ments. Many in the American public associate 
all Asians, regardless of their national origin, 
residence, or citizenship, with Japan's economic 
success and resent them accordingly, 7rhe killing 
of Vincent Chin, discussed below, is an example 
of how this resentment can erupt into violence. 

Finally, the common stereotype of Asian 
Americans as a "model minority" also leads to 
increased racial tensions. Although most Ameri- 
cans are familiar with the widely discussed aca- 
demic and economic success of some Asian 
Americans, they are largely unaware of the so- 
cial problems, poverty, and high school dropout 
rates affecting many other Asian Americans,^'^ 
As in the case of Asian-owned businesses, ap- 
parent success, whether real or illusory, leads to 
resentment and aggravates any previously exist- 
ing anti-Asian sentiments. 

Thus, to a large extent, existing anti-Asian 
sentiments in this country have been com- 
pounded by a lack of knowledge about Asian 
Americans on the part of the general public. 
The inaccurate "model minority" and "for- 
eigner" stereotypes, the misperception that 
Asian immigrants receive unfair subsidies from 
the government, and the public's unfamiliarity 
with the diverse histories, cultures, and socio- 
economic circumstances of Asian Americans all 
contribute to anti*Asian feelings. 

This chapter updates the 1986 Commission 
report by providing recent examples of anti- 
Asian incidents, including violent incidents 
against individuals, housing-related incidents, in- 
cidents targeted at places of worehip, incidents 
targeted at Asian-owned businesses, racial ha- 
rassment on college campuses, and anti-Asian 
slurs made by public figures. The chapter then 
reviews existing statistics on hate crimes against 
Asian Americans and discusses the recently en- 
acted Hate Crimes Statistics Act,^^ 
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Recent Incidents of Bigotry 
and Violence Against Asian 
Americans 

This scclion documents recent cases in which 
anti-Asian bigotry led to violence, harassment, 
vandalism, intimidation, and racial slurs. 

Violent Incidents 

Two racially motivated murders of Asian 
Americans in the 1980s have been etched into 
the national consciousn^ as examples of racism 
against Asian Americans: the murder of Vin- 
cent Chin in 1982 and the murder of Jim (Ming 
Hai) Loo in 1989. These killings are prominent 
examples of racially motivated violence against 
Asian Americans, but they are not isolated inci- 
dents. Racially motivated violence leading to in- 
jury and sometimes to death occurs with 
disturbing frequency across the country and af- 
fects many different Asian groups. This section 
discusses five examples of anti-Asian violence: 
the murders of Vincent Chin, Jim Lx)o, Navroze 
Mody, and Hung Truong, and the mass killing of 
Indochinese school children in Stockton, Cali- 
fornia. 

Vincent Chin — The racially motivated murder 
of Vincent Chin and the inability of the Ameri- 
can judicial system to bring his murderers to jus- 
tice became a vivid symbol and souice of outrage 
during the mid-1980s. The facts of the case arc 
as follows. 



On the evening of June 19, 1982, Vincent 
Chin, a 27-year-old Chinese American, met with 
some friends in a Detroit bar to celebrate his up- 
coming wedding. He was accosted by Ronald 
Ebens and Michael Nitz, two white automobile 
factoiy workers, who reportedly called him a 
"Jap" and blamed him for the loss of jobs in the 
automobile industry. Ebens and Nitz chased 
Chin out of the bar, and, when they caught up 
with him Nitz held Chin while Ebens beat him 
"numerous times in the knee, the chest, and the 

14 

head" with a baseball bat. Chin died of his in- 
juries 4 days later.^^ 

Ebens and Nitz were initially charged with 
second-degree murder but subsequently allowed 
to plead guilty to manslaughter.^^ In March 1983 
the defendants were each sentenced to 3 years' 
probation and fined $3,780 by Wayne Circuit 
County Judge Charles Kaufman, who reasoned 
that the defendants had no previous history of 
violence and were unlikely to violate proba- 
tion.^^ 

The U.S. Department of Justice brought Fed- 
eral civil rights charges against Ebens and Nitz 
to a Federal grand jury, which indicted them on 
November 2, 1982. On June 18, 1984, Ebens was 
found guilty of interfering with Chin's civil 
rights, and on September 18, 1984, he was sen- 
tenced to 25 years in prison. However, Nitz was 
acquitted of the Federal civil rights charges.^^ 

Ebens' conviction was overturned by the Sixth 
Circuit Court of Appeals in September 1986 for 
technical reasons, including issues pertaining to 
the admissibility of audio tapes and prosecutor- 



14 Rcccrn Activities Agaim Citizens and Residents of Asian Descent, p. 43, quoting Indictment at 2, U.S. v. Ebens, No. 83-60629 (E.D. 
Mich. 1983). 

15 Ibid., pp. 43-44. and Ronald Takaki, "Who Killed Vincent Chin?" pp. 23-29, in Grace Yun, ed., A Look Beyond the Model Minority 
Image: Critical Issues in Asian America {Ncv^ York: Minority Rights Group, 1989). 

16 ElHrns actually pled nolo contendere, meaning that the defendant does not admit or deny the charges, though a fine or sentence may 
be imposed pursuant to the charges. Blacks l^w Dictionary 945 (5th ed. 1979). 

17 Recent Activities Against Citizens and Residents of Asian Descent, pp. 43-44. Under mandatory sentencing guidelines subsequently 
promulgated by Michigan's Supreme Court, Ebens and Nitz would have received much stif[er sentences. Jim Shimoura, Esq., tele- 
phone interview^ Sept. 18, 1990. 

18 Ibid. 
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ial misconduct (overzealousness) in preparing 
witnesses/^ When Ebens came up for retrial in 
the Eastern District of Michigan, the defense 
moved for a change of venue on the grounds 
that Ebens could not get a fair trial in Detroit.^ 
The defense motion was granted, and the trial 
was moved to Cincinnati. The case was retried 
during the month of April 1987, and this time 
Ebens was acquitted,^^ 

The acquittal of Ebens in the second Federal 
trial means that neither Ebens nor Nitz ever 
went to prison for Vincent Chin's killing. Some 
have speculated that the main reason that the 
Cincinnati jury acquitted Ebens is that the jury 
could not comprehend the reality of anti- Asian 
bias as it existed in Detroit in the early 19S0s. 
Whereas Detroit in the early 1980s was the 
scene of a massive media campaign against for- 
eign imports, especially those from Japan, a 
campaign that inflamed anti-Asian sentiments in 
that city, there had not been the same type of 
campaign in Cincinnati. \lso, there were very 
few Asians in Cincinna i, and anti-Asian senti- 

22 

ments were not widespread. 

Others contend that the Cincinnati jury's ac- 
quittal of *bens reflects a fundamental problem 
with current Federal civil rights laws- Ebens was 
charged under Federal criminal civil rights law 
section 245(b),^ which prohibits (among other 
things) the racially motivated interference by 
force or threat of force with a person's use of 
public facilities, such as restaurants and bars.^ 
Some experts argue that the jury may have been 



confused about what had to be shown for there 
to be a civil rights violation under section 
245(b): even though the jury may have felt that 
the attack was indeed racially motivated, it might 
not have thought that Ebens specifically in- 
tended to interfere with Chin's use of a public 
facility (the bar).^ 

Jim (Ming Hai) Loo— Seven years after Vin- 
cent Chin's killing, another Chinese American 
was killed in Raleigh, North Carolina under sim- 
ilar circumstances. 

Jim (Ming Hai) Loo, 24, had immigrated to 
the United States from China 13 years before, 
was working in a Chinese restaurant, and was 
saving money so that he could attend college. 
On the evening of Saturday, July 29, 1989, dur- 
ing an altercation that began in a nearby pool 
hall, Txx) was hit on the back of the head by a 
handgun held by Robert Piche. He fell onto a 
broken beer bottle, which pierced his eye and 
caused a bone fragment to enter his brain, re- 
sulting in his death on July 3L 

I^o and several Vietnamese friends had been 
playing pool in the pool hall, when Robert 
Piche, 35, and his brother, Lloyd Piche, 29, 
began calling them "gooks" and "chinks" and 
blaming them for American deaths in Vietnam. 
Lloyd Piche said, "I don't like you because 
you're Vietnamese. Our brothers went over to 
Vietnam, and they never came back,"^ and "I'm 
gonna finish you tonight."^^ Although the man- 
ager forced the Piche brothers to leave the pool 
hall, they waited outside for Loo and his friends, 



19 United Stales v. Ebens, 800 F.2d 1422 (6th Cir. 1986). 

20 United States v. Ebens, 654 R Supp. 144 (ED. Mich. 1987). 

21 James Shimoura, Esq., te'.ephone interview, Sept. 18, 1990. 

22 Ibid. 

23 18 U.S.C. §245(b)(2)(1988). 

24 Hogan and Hartson, Washington, DC. Lawyer's Committee for Civil Rights Under Law, Striking Back at Bigotry: Remedies Under 
Federal and State Law for Violence Motivated by Racial, Religjious, and Ethnic Prejudice (Baltimore: National Institute Against Prej- 
udice and Violence, 1986), p. 18. 

25 Jack Keeney, Statement before the U.S. Commission on Civil Rights, Nov. 17, 1989. 

26 Scth Effron, "Racial Slaying Prompts Fear, Anger in Greensboro News and Record, Sept. 24, 1989. 

27 "Asians in America: Old Stereotypes, Renewed Violence Confront The Countty's Fastest-Growing Ethnic Population," JQti/wfl/c/i 
Intelligence Report no. 50, June 1990. 
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and attacked them as they left the pool hall. 
Robert Piche and his brother first attacked one 
of Loo's friends, Lahn Tang, with a shotgun, but 
when Tang escaped, Robert swung a pistol at 
another of Loo's friends, Jim Ta. He missed his 
intended victim and hit 'ijoo on the head in- 
stead.^ 

Although Lloyd Piche made most of the racial 
remarks, he did not strike the fatal blow. He was 
sentenced to 6 months in prison for disorderly 
conduct and simple assault (on Tang), both of 
which are misdemeanors. In March 1990, Rob- 
ert Piche was found guilty of second-degree 
murder and assault with a deadly weapon and 
sentenced to a total of 37 years in prison. He will 
be eligible for parole after serving 4i2 years. Al- 
though Judge Howard E. Manning Jr. gave 
Piche a stiff lecture, the sentence was les.s than 
he could have meted out: under North Carolina 
law, Piche could have been given life in prison. 

Many Asian American community leaders, 
struck by the similarities between Loo's murder 
and Chin's, pressed the U.S. Department of Jus- 



tice to bring Federal civil rights charges against 
Robert and Lloyd Piche.^^ They were particu- 
larly amdous to see a prosecution of Lloyd 
Piche, who received a minimal sentence despite 
being the chief instigator of the incident. After 
a lengthy investigation, the Justice Department 
announced on March 29, 1991,^^ that it had in- 
dicted Lloyd Piche on Federal civil n^hts 
charges, but it did not indict Robert Piche. In 
making the announcement. Attorney General 
Thornburgh said: 

This is a heinous crime committed against innocent 
patrons of a public facility. Such egregious behavior, 
especially with death resulting, cannot go unpunished. 

This country was built on the freedom to enjoy life, 
liberty and the pursuit of happiness. When innocent 
patrons of a public facility are harassed and ultimately 
killed simply because of their race, religion or na- 
tional origin, the government has ^ moral and legal 
obligation to step in and prosecute. 
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28 Mclinda Ruley, "A Letter From the lx>o Trial." The Independent Weekly, Mar. 29, 1990. „„„^„,rh 

29 "Asians in .^erica: Old Stereotypes, Renewed Violence Confront The Counliy's Faslcst-Growng Ethnic Population, Klmwatch 

Intelligence Report, no. 50, June 1990. 

30 Ruley, "A Letter From the Loo Trial." .?eeN.C. Gen. Stat. §§14-1.1, 14-17 (Supp. 1987). . . . . ,^ , 
Dennis Hayashi. "Network Pressures Justice Dept. On Loo Case Civil Rights Charges," National Network on Amt-AuanVwImcc 
Bulletin, July 1990, p. 1. and Arthur S. Hayes, "Asian Americans Go to Court lo Fight Bias," Wall Street Journal, Sept. 3, 199 . 
William C. Hou, Organization of Chinese Americans, Inc., liaison to the National Networic Against Anti-Asian Violence, telephone 
interview, Jan. 29, 1991; and Dennis Hayashi, Asian Uw Caucus, telephone interview, Jan. 30, 1991. 

U.S. Department of Justice, "Raleigh, N.C.. Man Indicted for Federal Civil Rights Violations," Press Release, Mar. 29, 1991 (here- 
after cited as Justice Department Press Release). a„ i ooi n 

34 According to a Department official (Suzanne Drouet, U.S. Attorney, telephone interviews, Sept. 12. 1990, and Jan. 30, 1991) the 
Justice Department follows guidelines spelled out in the United Slates Atlorreys' Manual in deciding about whether or not to bnng 
Federal charges in "dual prosecution cases," like the Loo case, in which the offenders have already undergone a Slate prosecution. 
(The specific section of the United Stales Attorneys' Manual containing the dual prosecution guidelines is sec. 9-2.142, "Dual Pros- 
ecution and Successive Federal Prosecution Policies." pp. 19-25.) THe manual precludes dual prosecutions except in cases where a 
compelling Federal interest has not been vindicated in the -tale prosecution. The manual offers civil rights cases as an example of 
where a compelling Federal interest is likely to be served. It also slnles that "a dual or successive prosecution. . .normally would not 
be authorized unless an enhanced sentence ,n the subsequent Federal prosecution is anticipated." (U.S. Attorneys Manual, Oct. 1, 
1988 p 23.) This is probably the case for Robert Piche, who has already received a lengthy jail term. According to an example prt>- 
vided in the manual, dual prosecution is likely to be warranted when the Stale conviction was for a misdemeanor and the anticipated 
Federal conviction would be for a Federal felony, as is the case for Lloyd Piche. 

35 Justice Department Press Release. 
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Lloyd Piche was indicted on eight counts of 
violating Federal civil rights laws * On July 15, 
1991, in a Federal district court in Wilmington, 
North Carolina, Lloyd Piche was found guilty on 
all eight counts. On October 15, 1991, Lloyd 
Piche was sentenced to 4 years in prison and or- 
dered to pay over $28,000 in restitution to the 
Loo family. Although the Justice Department 
had sought the maximum sentence under Fed- 
eral sentencing guidelines, Piche's sentence was 
less than the minimum sentence (6 to 7i2 years) 
under the Federal guidelines.^ 

There are many similarities between the Loo 
and the Chin murders. In each case, the victim 
was a young man spending an evening relaxing 
with friends in a public facility (a bar in Chin's 
case, a pool hall in Loo's). In each case, an alter- 
cation began inside the public facility, and vio- 
lence leading to murder erupted outside of the 
facility. In each case, the victim was killed after 
being mistaken for or associated with Asians of 
other nationalities. In Chin's case, his killers 
were venting hostility against foreign Japanese, 
and in Loo's case, his murderers apparently mis- 
took him for a Vietnamese.^^ Thus, both Chin 
and Loo became victims simply because they 
were of Asian descent. 

Together, the Chin and Loo murders under- 
score the harsh reality of racially motivated vio- 
lence against Asians. They also signal in 
differing ways the general public's lack of aware- 
ness of and to some extent indifference towards 
anti-Asian discrimination. The 3-year probation 
and almost nominal fines imposed by Judge 
Kaufman on Chin's murderers are suggestive of 



very little value being placed on an Asian Ameri- 
can life. The ultimate failure of the American 
justice system to convict Ebens of civil rights 
charges, perhaps partly because of the Cincin- 
nati jury's difficulty in believing in the existence 
of anti-Asian hatred, also implies that many 
Americans view racial hatred purely as a black- 
white problem and are unaware that Asian 
Americans are also frequently ta"-gets of hate 
crimes. Finally, neither murder was given much 
national prominence. Chin's killing did receive 
some national attention, but Loo's killing (in 
stark contrast to the murder of a young black 
man in Bensonhurst that occurred at roughly the 
same time) was hardly covered by the national 
media and raised no national sense of outrage.''*' 
Unlike the Vincent Chin case, Loo's murder 
resulted in a successful Federal prosecution— 
the first ever successful Federal civil rights pros- 
ecution where the victim was Asian American. If 
given sufficient attention, the Federal civil rights 
trial of Lloyd Piche could do much to highlight 
the racial aspect of Loo's killing and will send a 
message that anti-Asian racism will not be toler- 
ated by the United States Government. 

Navroze Mody— The 1987 killing of Navroze 
Mody shows that Asians, like other minorities, 
arc potential targets of organized hate cam- 
paigns and that anti-Asian violence can be the 
outcome of such campaigns. 

In early September 1987 the Jersey Journal 
published a letter from a group, called the 
Dotbusters, whose avowed purpose was to rid 
Jersey City of Asian Indians. There followed nu- 
merous racial incidents against Asian Indians 



36 Ibid. 
37 



Johnny Ng. "Conviclion in Ux, Slaying Tna\," Asian Week, July 19, 1991 p 19 

and 6 Othen. CC. 15. 1991. 71,c judge apparcn.ly gave Piche a lesser sentence out of pique at the Justice Department for not also 
bnngmg civil rights charges against his brother, Robert Piche. Ibid. ^^panmtiit tor not also 

39 The friends Um was with that evening were Vietnamese. 
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ranging from vandalism to assault. On Septem- 
ber 27, 1987, Navroze Mody, an Indian, was 
"bludgeoned with bricks, punched, and kicked 
into a coma" by a gang of 11 youths, while his 
white friend remained unharmed/^ In April 
1989 three of his assailants were convicted of as- 
sault, and one was convicted of aggravated as- 
sault. Murder charges were not brought against 
any of the assailants."*^ 

Although many in the New Jersey Indian 
community felt that the crime was racially moti- 
vated, no bias charges were brought, and prose- 
cutors denied that Mody's killers were 
Dotbusters. There were reports, however, that 
two of the youths involved in the Mody killing 
had attacked some Indian students at Stevens 
Institute of Technology 2 weeks previously, but 
that the police had not tiled a report in that inci- 
dent. ^ Whether or not Mody's killing was ra- 
cially motivated, coming as it did in the wake of 
an organized outbreak of bigotry and violence 
against Asian Indians in Jersey City, it added sig- 
n! :^cantly to the fears of Asian Indians through- 
out the country. Anti-Indian incidents continued 
to occur frequently in the Jersey City area for at 
least a year after Mody's killing. 

Hung Truong — A more recent killing of a 15- 
year-old Vietnamese boy in Houston, Texas, 
illustrates the threat posed to Asian Americans 
along with other minorities by skinheads."*^ 



Hung Truong moved to the Houston area 
from Vietnam with his father in 1980. His 
mother and three brothers remained in Viet- 
nam."^ On August 9, 1990 at 2 a.m., Truong was 
walking down the street with three friends, when 
they were accosted by persons in two cars that 
stopped alongside them. Several minutes later, 
one of the cars followed them, stopped, and two 
18-year-old men, Derek Hilla and Kevin Mi- 
chael Allison, came out of the car, one of them 
carrying a club. One of Truong's friends later 
testified that the two men had shouted "White 
Power.*' They chased Truong, who became 
separated from his friends, and kicked and beat 
him with llif ir feet and hands. Allison later testi- 
fied that Truong had begged them to stop, say- 
ing, "God forgive me for coming to this country. 
I'm so sorry.'' ^ After Hilla and Allison had left 
the scene, Truong's friends caught up with 
Truong, finding him lying on the ground bleed- 
ing.'*^ Truong's friends went for help, but when 
the paramedics arrived, Trur ng seemed okay, 
and they let him go home with a friend. The fol- 
lowing morning at 7:15 a.m. paramedics were 
called to Truong's friend's apartment. Truong 
died shortly after arrival at the hospital.^^ Hilla 
and Allison were arrested and charged with 
Truong's murder the following day.^^ 

Hilla was well known to have racist views and 
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to have skinhead ties. During the January 1991 
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trial, witnesses described him as a violent man. 
Although denying that he was a racist, Allison 
admitted during the trial that he had partici- 
pated in a couple of fights with sidnhead friends 
and that his parents had kicked him out of the 
house when they discovered a swastika in his 
room. He also admitted that the only reason he 
and Hilla had attacked Truong was because he 
was Vietnamese/"* 

On January 23, 1991, a Houston jury con- 
victed Hilla of murder and AJIison of involuntary 
manslaughter in Truong's killing. The jury sen- 
tenced Hilla to 45 years in prison and gave him a 
$10,000 fine. The jury also found that Hilla had 
used his feet as a deadly weapon, which means 
that he will be required to serve at least one- 
fourth of his sentence before becoming eligible 
for parole. Allison was sentenced to 10 years in 
prison (the maximum allowable prison sentence 
for involuntary manslaughter) and also was as- 
sessed a $10,000 fine.^^ 

Although the prosecutor presented the case 
as a racial killing, neither Hilla nor Allison was 
tried on a civil rights charge, because Texas law 
does not provide for additional penalties for ra- 
cially motivated crimes against persons. Truong's 
killing has added momentum to a movement to 



pass legislation that would provide stronger sen* 
tencing provisions for hate crimes.^^ 

Stockton Schoolyard Massacre— A chilling 
massa jre of school children in Stockton, Califor- 
nia, illustrates the tragic consequences of racial 
hatred. 

On January 17, 1989, a gunman dressed in 
military garb entered the schoolyard at Cleve- 
land Elementary School in Stockton and repeat- 
edly fired an AK47 assault rifle, killing five 
Indochinese children and wounding 30 others. 
The gunman, Patrick Edward Purdy, then 
turned the rifle on himself. The children who 
died were identified as Raphanar Or, 9; Ram 
Chun, 8; Thuy Tran, 6; Sokhim An, 6; and Ocun 
Lim, 8. Four of the dead children were Cambo- 
dian, and one was Vietnamese. Almost per- 
cent of the pupils at Cleveland Elementary were 
from Southeast Asian families.^^ 

In the days following the massacre, news cov- 
erage focused in large part on the rifle used by 
Purdy, and the incident was a powerful force be- 
hind gun control initiatives across the country. 
Purdy was described as a "deranged young man. 
. .who nursed an obsession with guns and the 
military. Tlie possibility that the killings were 
racially motivated was hardly addressed in the 
national pr«s.^ Almost 10 months later, how- 
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ever, California Attorney General John Van de 
Kamp issued a report**^ on the incident conclud- 
ing that the killings were driven by a hatred of 
racial and ethnic minorities. The report ob- 
sen'ed, "Purdy was filled with hate and anger to- 
ward many groups of people, including virtually 
all identifiable ethnic minorities." It then con- 
cluded: 

It appears highly probable that Purdy deUberately 
chose Cleveland Elementary School as the location 
for his murderous assault in substantial part because 
it was heavily populated by Southeast Asian children. 
His frequent resentful comments about Soulheasj^As- 
ians indicate a particular animosity against them. 

Housing-Related Incidents 

It is not only in public places, such as bars, 
pool halls, and city streets, that Asian Americans 
encounter acts of bigotry and violence. They 
often face harassment and vandalism in their 
own homes and also experience other forms of 
intimidation aimed at keeping them from living 
or working in a neighborhood. 

There have been numerous incidents of racist 
flyers being distributed in neighborhoods where 
Asian Americans live or work, calling for Asians 
to go home or be expelled. As an example, anti- 
Asian flyers were distributed to mailboxes in the 
Bensonhurst and Gravesend neighborhoods of 
Brooklyn during the fall of 1987. The flyers 
urged boycotting Korean and Chinese busi- 
nesses and real estate agents involved in selling 
property to Asians. Both the New York City 



Commission on Human Rights and the police 
department's antibias unit investigated the inci- 
dents.^ A survey by the New York City Com- 
mission on Human Rights found that 90 percent 
of Asian-owned stores in the neighborhood ex- 
perienced serious losses in business after the fly- 
ers were distributed, and two Bensonhurst real 
estate offices mentioned in the flyers were sub- 
sequently vandalized.^^ The person or persons 
responsible for the flyers were never found. In a 
more recent incident, anti-Asian fiyers were dis- 
tributed this year in Castro Valley/Hayward, Cal- 
ifornia, by members of the White Aryan 
Resistance.^ 

As many Cambodian refugees moved into 
New England in the early 1980s, housing-related 
incidents against them multiplied. In 1981, 
shortly after he had moved into his new house in 
Portmouth, Maine, a Cambodian man was hit on 
the head by a rock hidden in a snowball thrown 
by neighbors as he was playing in the snow with 
his children. When he approached his neighbors, 
one of them said, "Go back where you came 
from, gook."^'' Between 1983 and 1987 there 
were recurrent incidents of violence against 
Cambodians living in Revere, Massachusetts, 
and vandalism against their homes, including 
rocks thrown at windows and several fires that 
destroyed entire buildings. Similar incidents oc- 
curred elsewhere in Massachusetts, such as a fire 
set by arsonists which left 31 Cambodians home- 
less in Lynn, Massachusetts, in December 
1988.^ 
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Such incidents are not unique to New En- 
gland. In Richmond, California, for instance, fol- 
lowing numerous incidents of egg throwing and 
BB gun shots, eight cars parked outside an 
apartment complex where several Laotian refu- 
gees Hved were badly damaged in September of 
1990. Nor do they only affect Southeast As- 
ians. In 1987, in Queens, New York, a Chinese 
family was the repeated target of a group of 
young people who threw eggs, drove a car into 
their front gate, and said things like "Why don't 
you move away?"'^ 

Incidents Targeted at Places of 
Worship 

Hate activities have also been directed against 
Asian Americans' places of worship. One partic- 
ipant in the Roundtable Conferences reported 
that out of 60 Hindu temples he had surveyed, 
55 had experienced some form of harassment or 
vandalism in the previous 6 months.'^ In a re- 
cent example, vandals spray painted hateful mes- 
sages, including "No Chinks, Go Home to 
China," on a Chinese American church in Chan- 
dler, Arizona, and fired five rounds of ammuni- 
tion through the church's doors. The incident, 
which occurred on September 11, 1990, was the 



second time the church had been attacked 
within 2 months. The first attack, which also in- 
volved spray-painted hate messages and shots, 
had occurred on August 7. The incident was very 
upsetting to the Phoenix's Asian American com- 
munity, which has grown in recent years, and 
now is 3 to 4 percent of the Phoenix area.'^ 

Incidents Targeted at 
Asian-Owned Businesses 

As was documented in the 1986 Commission 
report on racially motivated violence against As- 
ians, anti-Asian activities are often targeted at 
Asian-owned businesses.'^ Many Asian Ameri- 
cans, especially Koreans, own and operate small 
retail businesses, such as grocery stores, laun- 
dries, and restaurants, often in inner-city neigh- 
borhoods. The apparent success of these 
businesses occasionally provokes resentment 
among persons residi»7g in the neighborhood, 
and resentment leads to harassment, vandalism, 
and sometimes violence. Two recent examples, 
one in California and ihe other in New York, re- 
flect continuing anti-Asian activities directed 
against businesses owned by Asian Americans. 

Castro Valley, California— On November 25, 
1989, at about 10:30 p.m., a group of white teen- 
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agers both physically and verbally assaulted 
Asian American employees and an Asian Ameri- 
can store owner at a shopping center in Castro 
Valley, California. In the midst of the scuffle, 
gun shots were fired, and one of the attackers 
was hit in the leg. According to sheriffs investi- 
gators, the incident was racially motivated and 
the youths had assaulted the workers "because 
they did not like Asians/'^"^ The details of the in- 
cident as obtained from newspaper accounts and 
staff interviews with the victims are as foUows^^ 

A Korean American employee at the Laurel 
Liquors store had gone into an outdoor garbage 
disposal area to deposit garbage when several 
youths slammed the disposal site's door shut and 
locked it. They taunted him, using ethnic slurs, 
and then let him out and beat him before he ran 
back to the liquor store. 

During this commotion, a Chinese American 
man, a U.S. -born college graduate, who was 
helping clean up the Choice Meat and Deli store 
owned by his father two doors down from the li- 
quor store, came out to see what the problem 
was. He was attacked by the youths, who 
knocked him down and kicked him rereatedly. 
His father, Frank Toy, came out of the meat 
store carrying a broom handle and tried to help 
his son. The assailants wrested the broom handle 
from Mr. Toy, who then went back inside his 
store and returned with a rifle. Mr. Toy fired two 
warning shots in the hope that the assailants 
would disperse. Someone grabbed Mr. Toy and 
the rifle, knocking him down. The rifle went off 
a couple of times, and a bullet hit one of the 
youths in the leg. Mr. Toy managed to drag his 
son into the meat store and lock the doors, but 
the assailants kicked the doors in and beat both 



men severely while hurling racial insults and 
slurs and claiming that Mr. Toy had shot their 
friend. The attackers fled moments later when 
the sirens of approaching sheriffs cars were 
heard. 

The attackers had inflicted enough physical 
harm to both Mr. Toy and his son to require 
prolonged medical treatment. The district 
attomey^s office decided not to press charges 
against Mr. Toy on the grounds that the elder 
Toy had acted in self-defense. One attacker was 
arrested and placed on probation by a juvenile 
court referee. In March 1991 the assailant was 
taken off probation. 

When the local newspaper reported that a 
lawsuit had been filed against the attackers in 
March 1990, the Toy family received a tele- 
phone death threat, and for several nigb^^ lie 
son was followed home by a pickup truck. a 
result of the suit and mounting community .er- 
est in the case, considerable publicity was gener- 
ated in the local news media during early 
summer. In August 1990, some 9 months after 
the incident, another attacker was arrested. 
However, charges against this second attacker 
were later dismissed for insufficient evidence.^^ 

The Toys continued to be harassed after the 
incident. Soon after the November incident, a 
white man came into the store asking for 
change. When he was told that there was not 
enough change, the man went to the Safeway 
grocery store next door, then came back to Mr. 
Toy's store, shouting, "See this change? We 
Americans help each other!'* On more than sev- 
eral occasions, ice cream and soda were thrown 
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against the store windows during the night. 
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Mr. Toy also recalls that during the first 4 
years of his 10-year ownership of the store, he. 
had to endure a long series of harassing acts by 
county inspectors, which persisted until he hired 
an attorney and threatened to sue. The harass- 
ment included: 1) not allowing Mr. Toy to put 
up a neon sign similar to the one on the store 
next door, 2) telling Mr. Toy that promotional 
advertisements displayed inside the store were 
too big and had to be reduced, and 3) asking Mr. 
Toy to change the color of fluorescent lamps in- 
side the meat compartment, when other stores 
were allowed to use the same ones as his.^^ 

Concerned about the continuing undercur- 
rent of anti-Asian prejudice in the area, declin- 
ing sales, and most important, his wife's 
apprehension for the family's safety, Mr. Toy 
closed his store on June 29, 1990, incurring over 
a $100,000 loss, and found a part-time job at an- 
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Other grocery store in the same city. 

Boycott of Korean Grocers in Flatbu.sh, 
Brooklyn, N.Y.— On January 18, 1990, a seem- 
ingly minor incident occurred at the Family Red 
Apple Market grocery store (hereafter the Red 
Apple grocery store) in the Flatbush section of 
Brooklyn. It quickly led to a year-long boycott by 
black residents of two Korean American-owned 
groceries. This boycott forced the owners to the 
brink of bankruptcy, brought about one of the 
largest mass rallies of Asian Americans in the 
history of New York City, and resulted in a 
flurry of accusations between the offices of the 
district attorney and the mayor. The handling of 



the boycott led many Korean Americans to be- 
come disillusioned with the political process. 
The nature of the boycott remains controversial: 
a committee set up by Mayor Dinkins to investi- 
gate the incident (hereafter. Mayor's Commit- 
tee) concluded it was "incident-based,"^^ 
although the city council's committee on general 
welfare flatly rejected this characterization and 
viewed it as racially motivated.^^ The city council 
committee also questioned the neutrality and 
credibility of the Mayor's Committee. The inci- 
dent is a significant one because it illustrates a 
widespread pattern of racial tensions between 
immigrant small retail store owners and their mi- 
nority clients. 

The incident that led to the boycott occurred 
on January 18, 1990. At about 6:00 p.m., Ghisla- 
ine Felissaint, a Haitian American resident of 
Flatbush, was shopping for a few produce items 
at the Red Apple store. As she was leaving the 
store to go across the street to another store 
which seemed to have a shorter line, she was 
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asked to open her bag, and she refused. An al- 
tercation erupted between Ms. Felissaint and 
store employees, the police were called, and she 
was taken to a nearby hospital emergency room 
where "she was treated for superficial injuries 
and released several hours laten"^"* 

What took place during the altercation is not 
totally clear, for the two sides have given con- 
flicting versions. According to Ms. Felissaint, the 
store employee grabbed her by the neck and 
slapped her. She fell to the floor, and another 
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employee kicked her on her left side and under 
her stomach.*^ Since the assault, she has had 
"frequent headaches, and has developed serious 
gynecological problems. She has not been able 
to work for five months."^ At a January 26 
meeting held at the police station, the attorney 
for Ms. Felissaint brought forth further allega- 
tions that "the female Oriental (cashier] was 
heard to say 'I'm tired of the f— ing black peo- 
ple.'"^^ The police officer who interviewed Ms. 
Felissaint at the hospital stated that she did not 
"mention ethnic remarks. . .an^ the female cash- 
ier spoke little or no English." 

The store employees' version is somewhat dif- 
ferent. According to them, when Ms. Felissaint 
arrived at the cash register, she had $3 worth of 
food, but presented only $2 to the cashier. While 
she looked in her bag for more money, the cash- 
ier began to wait on another customer because 
the line of customers was very long. She became 
angry, began yelling racial slurs, and then threw 
a hot pepper at the cashier. The cashier re- 
sponded by throwing a pepper back at her. This 
squabble grew, with Ms. Felissaint knocking 
down boxes of hot pepper, and spitting in the 
cashier's face. The store manager intervened, 
appealing to her to calm down and asking her to 
forget about the $1. When he requested, with 
his "hands on her shoulders," that she leave the 
store, she "laid herself down on the floor." Cus- 
tomers began to take sides, some telling her that 
she should sue, and others advising her to get up 
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and leave. 



When the police arrived, they called an ambu- 
lance for Ms. Felissaint and, at the insistence of 
the crowd, arrested Bong Jae Jang, who identi- 
fied himself as the owner of the store, for com- 
mitting a third-degree assault. At this point the 
crowd was becoming "somewhat violent, throw- 
ing rocks and bottles at the Koreans. The per- 
sonnel quickly closed the store." 

A boycott of the store began shortly after the 
incident. According to the police record, at 
about 7:00 p.m. approximately 40 persons as- 
sembled in front of the store: 

to protest the assault upon the Haitian woman by the 
Korean merchants, demanding that the store close 
permanently. Unidentified spokespersons voiced their 
opposition to the Korean-American treatment of cus- 
tomers in general, indicating that there have been a 
number of incidents in which customers have been 
manhandled and there is a lack of respect to all black 
customers. When (the store] closed at about 2000 
hours the demonstrators moved across the street to 
1826 Church Ave, another Korean-owned fruit ^^d 
vegetable market (Church Fruits and Vegetables]. 

After closing the Red Apple store, an em- 
ployee "ran across the street to take refuge from 
the angry crowd" gathered outside the store. 
While crossing the street to the Church Fruits 
and Vegetables store, "he was hit by bottles, 
rocks and fruits."^ It is because this employee 
took refuge in the Church Fruits and Vegetables 
store that the demonstrators followed him across 
the street. Although the two stores have been 
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competitors and are in no way connected to 
each other, a connection was established in the 
minds of the demonstrators, and Church Fruits 
oY^getables also became a target of boy- 
cott. 

On the following day, there was a demonstra- 
tion of about 25 persons in front of the Red 
Apple and the Church Fruits and Vegetables 
stores. The demonstrators "demanded that the 
store be closed permanently, claiming that a 
v/oman^^was beaten therein and is now in a 
coma." The next day, approximately 150 pro- 
testers began demonstrating in front of the 
store, and the crowd grew to about 400 persons 
by the late afternoon. One demonstrator was ar- 
rested for disorderly conduct after knocking 
over fruit stands and pushing bystanders.^^ 

In this manner, the boycott grew in size and 
gathered momentum. In the nionths that fol- 
lowed: 

The boycott often became volatile and racially 
charged in tone, resulting in several instances of vio- 
lence, as the demonstrators, using bull horns and po- 
sitioning themselves in close proximity to the store 
entrances, exhorted, and, m certain instances, verbally 
abused shoppers in order to dissuade them from pa- 
tronizing the boycotted stores. 

Racist leaflets were distributed, and an act of 
violence by u demonstrator resulted in the wife 
of one of^the store owners undergoing a medical 
abortion, leading one reporter to name the 



boycott the "'ugliest crack' in the gorgeous mo- 
saic of racial harmony in the city."^ The boycott 
was still continuing at least a year later. In early 
1991 demonstrators appeared only on evenings 
and weekends, but they still were driving away 
some shoppers. 

Several specific developments that occurred 
subsequent to the January 18, 1990, incident are 
worthy of special mention; 

1) On April 21, 1990, Mayor David N. 
Dinkins, who was elected on his campaign prom- 
ise of racial harmony and assumed office 17 days 
before the start of the boycott, appointed a com- 
mittee to investigate the circumstances of and 
climate surrounding the January 18th incident 
and to make recommendations on resolving the 
protest and boycott.^^ 

2) Because of the continuing protest and its 
devastating effects on business, the store owners 
applied for and, on May 10, 1990, were granted 
injunctive relief by the Kings County Supreme 
Court. Balancing the protesters' rights to con- 
gregate and express their position and the store 
owners' rights to engage in commerce, the court 
issued an order that the demonstrators could 
continue their protest from a distance of not less 
than 50 feet from the store entrances and di- 
rected the New York City Police Department to 
enforce its provisions. The police department 
failed to enforce the May 10 order, however. 
Because of this failure and the continuing 
boycott's adverse commercial impact, on June 4, 
1990, the store owners initiated a mandamus 
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proceeding to compel the police department to 
enforce the court order. On June 26, 1990, the 
court directed the police department to imple- 
ment its May 10 order. The police department, 
however, arguing that law enforcement is a mat- 
ter exclusively committed to the discretion of the 
police department and that public safety and 
community relations concerns strongly militated 
against enforcing the May 10 order, appealed 
the June 26 decision on several grounds. 

3) On September 17, 1990, the State appel- 
late court unanimously concluded that the police 
department must enforce the lawful order of the 
court. Specifically, the court noted that the po- 
lice assertion that to enforce the May 10 order 
would engender community resentment towards 
the police or exacerbate the intensity of the pro- 
test was unpersuasive. This assertion, the court 
reasoned, failed to recognize that the court pre- 
scribed the measures as reasonable and neces- 
sary after examining the relevant circumstances. 
Furthermore, the police are not "entitled to uni- 
laterally conclude otherwise by, in essence, abro- 
gating to themselves the ultimate authority to 
weigh the petitioners' entitlement to effective 
enforcement of the court's order. . .and state of- 
ficials are not entitled to rely on community hos- 
tility as an excuse not to protect. . .the exercise 
of fundamental rights."^^'^ 

4) On August 30, 1990, the Mayor's Commit- 
tee issued its report (hereafter the Mayor's 
Committee Report). The report concluded that: 

a) The boycott was "incident-based," not ra- 
cially motivatcd.^^*^ 



b) Although the New York City Police De- 
partment did a commendable job of keeping 
peace in the neighborhood, the police failed 
to inform the Bias Investigation Unit of the 
department, even though both sides claimed 
that racial insults were used, and the police 
treated the incident "in a light and superHcial 
manner." None of the police officers spoke 
Korean, French, or Creole, and the police lost 
"crucial witnesses" becaase they were more 
intent on clearing the store than determining 
what had happened.^^ 

c) The mainstream media coverage of the sit- 
uation was "inflammatory and polarizing," 
"overly simplistic and in some cases blatantly 
racist," and did not assist the resolution pro- 

105 

cess. 

d) The district attorney's office did not move 
the resulting court cases as expeditiously U 
could have, thereby contributing to tht j- 
sion of public trust in the criminal justice sys- 
tem.'"* 

5) On the same day that the Mayor's Com- 
mittee Report was released, August 30, 1990, 
the District Attorney of Kings County issued a 
14-page statement responding to the report, 
characterizing it as "flawed because of inaccu- 
racy and an incomplete review of facts and cir- 
cumstances. 

6) The New York City Council's Committee 
on General Welfare (Council Committee) held 
a public hearing on the report on September 12, 



101 Boung Jae Jang v. Lee Brown, No. 90-02710 (Sup. Cl. N. Y., S ipl. 17, 1990), at 3-4. 

102 Id at 6. 
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the past decade." (p. 3) 

m Ibid., pp. 39-40. 
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1990, and issued its findings and conclusions in 
December 1990. The Council Committee ob- 
served that the Mayor's Committee Report was 
"a disappointment to all participants in the situ- 
ation and to the public who was hoping for a 
courageous moral stand from its leadership."^^ 
Specific conclusions were as follows: 

a) "From the outset, the Mayor's Committee 
was apparently unwilling to evaluate critically 
the facts of the January 18 incident. . .and [its] 
failure to investigate the protest meaningfully 
appears to be purposeful." As evidence for 
this statement, the Council Committee cited 
the basic fact that the Mayor's Committee 
failed to interview the protestors themselves 
regarding their causes for the boycott. 

b) The Mayor's Committee failed to attribute 
racist behavior to the particular groups re- 
sponsible for the distribution of racist litera- 
ture. The Council Committee called this 
failure "baffling," since some of the racist lit- 
erature was dearly identified with particular 
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groups. 

c) "While the goal of resolving the boycott is 
laudable, it cannot be done at the expense of 
the constitutional rights of one of the parties^ 
nor the abrogation of the function of the po- 
lice [as law enforcement agents]."^^^ 



d) "The City's refusal to enforce the fifty-foot 
order [for demonstrators not to congregate 
within 50 feet from the stores] absent the spe- 
cific direction of two courts is without de- 
fense. . . .The Mayor's failure to direct the 
police to enforce [the court order] raises 
questions about his willingness to exercise his 
authority. The failure of the Committee to 
criticize this [aspect] is profoundly disturb- 
ing. 

e) The conclusion that "the protest is inci- 
dent-based and not primarily racist is con- 
tradicted by the facts. This erroneous 
conclusion adversely affects the rationale be- 
hind the Committee's recommendations re- 
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garding resolution of the protest." 

7) The Mayor's Committee Report was also 
criticized by the media. For example, a New York 
Times editorial noted, "Cynics suggested the 
[appointment of the committee] was merely a 
device to diffuse responsibility for an intolerable 
display of racism. The report makes even the 

cynics look starry-eyed The Flatbush boycott 

[is] racist. . . .The report leaves Mayor Dinkins 
still seeming to excuse racial picketing. By doing 
SO) he encourages the spread of this pernicious 
tactic."^^^ 

8) On September 18, 1990, Asian Americans 
(primarily, but not exclusively, Korean Ameri- 
cans) held a civil rights rally in front of the city 
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hall. Tliis peaceful rally, officially named by the 
organizers as "Peace Rally For Racial Har- 
mony," drew a record crowd of near 10,000 per- 
sons, the largest rally of its kind in the city. It 
promoted themes of racial harmony, racial jus- 
tice, and cultural pluralism. At this rally Mayor 
Dinkins announced that the city would enforce 
the court order barring demonstrators within 50 
feet from the stores.^ 

9) After the appeals court decision, the po- 
lice department started enforcing the 50-foot 
court order, arresting 13 persons for disorderly 
conduct. On September 21, 1990, Mayor 
Dinkins visited the two boycotted stores and 
shopped. His visit was characterized as "directly 
contradict(ing] his previous position on how to 
handle the protest. . .and adopted instead ex- 
actly the tactic that an array of other politicians 
and opinion-makers had urged on him for 
months."^ After the mayor's visit, business at 
the two boycotted stores took a sharp up- 
swing.^ Over the following weekend, however, 
19 gasoline bombs were discovered on the roof 
of the Red Apple store by police officers who 
were conducting a routine sweep of the build- 
ing.^^^ The police noted, "We don't know who 
did this or for what purpose, [but] because of the 
close proximity to the Korean grocery stores, 
there's a possibility it's connected." Although 



there were no major boycott-related violence or 
incidents since the mayor's visit, demonstrators 
were still appearing on evenings and weekends, 
driviM away some customers, even after one 
year.^ 

The year-long boycott exacerbated race ela- 
tions in the Flatbush area and may have led to a 
violent attack on three Vietnamese American 
men by a large group of black youths who mis- 
took them for Koreans.^ In that incident, 
which took place early in the morning of Sun- 
day, May 13, 1990, as many as 15 youths were 
gathered outside an apartment building in which 
the Vietnamese men lived. One of them threw a 
beer bottle, shattering a plate-glass window in 
the Vietnamese men's apartment. When the 
Vietnamese men came out to see what was 
going on, the youths attacked them with a base- 
ball bat, knives, and bottles, shouting, "Koreans, 
what are you doing here?" and other racial 
slurs. One of the Vietnamese men, Tuan Ana 
Cao, suffered a fractured skull and other severe 
injuries in that attack.^^ Despite the proximity 
of the attack to the location of the boycott and 
the anti-Korean remarks made by the attackers, 
the police commissioner maintained that the in- 
cident was not related to the grocery store boy- 

124 

COtt. 



115 Myong sok I xc, "Developments fading To ihe 9.18 Rally," Korea Times New York, Ocl. 3, 1990. p. A5. 

1 16 Todd S. Purdum, "Dinkins Supports Shunned Grocers," New York Times, Sept. 22, 1990. 

117 one source described the positive impact of the mayor's visit as follows: "Despite cries of 'Boycott!' that were hurled at them, a 
stream of customers flowed through the steady rain past the demonstrators and shopped at both stores. Many said they had been 
afraid to cross the picket lines in past months, but were stirred to action by Mayor Dinkins's decision to shop at the stores on Fn- 
day. ' David Gonzalez, New York Times, Sept. 23, 1990. 

118 David Gon7.alez. "19 Firebombs Found on Roof of Groceiy," New York Times, Sept. 24, 1990. 

119 New York Daily News, "Police Find I-irebombs Near Boycotted Stores," Washington Post, Sept. 24, 1990. 

120 Bethany Kandel. "Tensions F^se Year After NYC Grocciy BoycoU." USA Today, Jan. 4, 1991 , p. 8A. 

121 The aca)unt of this incident is based on Robert D. MeFadden, "Blacks Attack 3 Vietnamese; One Hurt Badly," New York Tunes, 
May 14, 1990 (hereafter cited as "Blacks Attack 3 Vietnamese"). 

I23 nle police arrested two of the black teenagers on May 14. ("2 Black Teens Arrested in N.Y. Racial Incident." Washington Times, 
May IS 1990.) Police response may have been delayed because of difficulties in communicating with the Vietnamese victims, who 
had limited linglish proficiency. According to the New York Times, "(Fjor hours after the attack, the police were unable to commu- 
nicate with IMr. Cao) effectively until a Vietnamese interpreter could be found." ("Blacks Attack 3 Vietnamese"). 



39 



The Flatbush incident illustrates what can 
happen when racial tensions are unchecked and 
racial incidents mishandled by local govern- 
ments. An incident that might have been man- 
aged in such a way as to improve racial relations 
in New York City instead ended up worsening 
racial relations and disillusioning many Korean 
Americans about the American political pro- 
cess. 

Harassment of Vietnamese 
Fishermen 

The 1986 Commission report noted a general 
pattern of friction between Vietnamese fisher- 
men and native fishermen in Florida, Texas, and 
California. The friction was caused by difficulties 
in communication, the Vietnamese fishermen's 
lack of awareness of local fishing regulations, 
and economic competition between established 
native fishermen and the Vietnamese newcom- 
ers. The report documented many incidents of 
vandalism and violence arising out of this fric- 
tion, including Ku Klux Klan activity against 
Vietnamese fishermen in Texas. The report also 
pointed to a pattern of using State government 
action, such as restrictive laws^and regulations, 
against Vietnamese fishermen.'^ 

A more recent incident demonstrates that 
such acts of harassment were not an isolated epi- 
sode. In 1989 Vietnamese fishermen charged 



that the U.S. Coast Guard's selective enforce- 
ment of a 200-yea'^-old law was being used to ha- 
rass them and urive them out of the fishing 
business in California. The Jones Act,^^' en- 
acted in the late 1700s, effectively prohibits non- 
citizens from owning or operating large boats 
(heavier than 5 net tons) in U.S. waters. The 
original objective of the act was to ensure that 
such boats would be operated by persons predis- 
posed to defend the United States in the event 
of war. The U.S. Coast Guard apparently began 
enforcing the Jones Act against Vietnamese 
fishermen in northern California waters in No- 
vember of 1987. Most of the Vietnamese fisher- 
men in northern California are permanent 
residents who have not yet met the waiting pe- 
riod for becoming citizens, and thus could not 
operate their fishing boats in certain waters 
under the law. Fines of $500 were levied against 
fishermen found violating the law, and the Coast 
Guard threatened to seize boats that were oper- 
ated illegally. Several fishermen gave up fishing 
after that, while others continued?^ 

According to the Vietnamese fishermen, the 
law had not been enforced by the U.S. Coast 
Guard in recent years, and they believe it was 
being selectively enforced against Vietnamese 
fishermen. The U.S. Coast Guard, however, 
contends that "[hjere in the San Francisco Bay 
Area, it has been enforced at the same level as 
far oack as anybody can remember."^^^ The 
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Vietnamese fishermen contend further that the 
Jones Act is unconstitutional, because there is 
no longer any overriding military need for the 
law, and its enforcement deprives the fishermen 

• 130 

of their ability to earn a livmg. 

On September 27, 1989, the Vietnamese 
Fishermen Association of America and six indi- 
vidual fishermen brought a suit seeking an in- 
junction to stop the Coast Guard from enforcing 
the law on the grounds that it is unconstitu- 
tional. The next day Judge Orrick of the United 
States District Court for the Northern District 
of California issued a temporary restraining 
order stopping the Coast Guard from enforcing 
the law while the issue was being litigated. On 
October 16, Judge Schwarzer, of the same court, 
denied application for a preliminary injunction 
on the grounds that the fishermen were unlikely 
to win their suit on the merits. The fishermen 
appealed the denial of a preliminary injunction 
and at the same time filed an emergency motion 
for injunctive relief, which was granted on No- 
vember 15, 1989.^^^ At that point in time, it was 
agreed by the parties that the October 16 deci- 
sion denying a preliminary injunction would be 
treated as a decision in favor of the Coast 
Guard, and on January 24, 1990, the fishermen 
appealed this decision. Arguments were heard 
on July 20, 1990.^^^ 

Before a decision was rendered, however. 
Congress passed and President Bush signed leg- 
islation sponsored by Representative Norman 
Mineta (D-CA) that would allow permanent res- 



ident aliens to operate fishing boats in excess of 
5 tons in California coastal waters.^^ 

Racial Harassment on College 
Campuses 

Bigotry and violence against Asian Americans 
extends to college camp uses, where the way 
the incidents are handled rever'** much about 
the underlying climate of the institution. An in- 
cident that took place at the University of Con- 
necticut (UConn) at Storrs in December 1987 is 

136 

illustrative. 

On the evening of December 3, 1987, at about 9:30, 
Marta Ho, Feona Lee, and six other students of Asian 
descent boarded a bus that was to take them to a 
semiformal Christmas dance sponsored by two Uni- 
versity dorms at the Italian-American Club in the 
nearby town of Tolland. . . .Marta in a black-and- 
white, knee-length gown made of silk, which she had 
borrowed from her sister, and Feona in a full-length, 
blue silk gown that she had brought from her native 

Hong Kong The crowded bus held between 50 and 

60 people - some of them drinking and yelling profan- 
ities. The group of eight Asian American students 
found seats scattered toward the rear of the bus. . . 
.While waiting on the bus parked in front of a dormi- 
tory, Feona felt something land in her hair. "At first I 
thought it was just water dripping from the bus. . . 
.Then I felt something warm and slimy hit me in the 
face." She realized it was spit. As she stood up and 
turned to face her attackers, she was hit again, this 
time in the eye. "Who did that?" she screamed, 
"Stop!". . . When Daniel Shan, one of the eight [Asian 
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American] students, rushed over to see what was 
wrong, Fcona was facing a group of half-dozen young 
men sitting in the back seats— drinking beer, some of 
them chewing tobacco -two of whom Shan recog- 
ni/ed as football players. When Feona sat down, these 
two men spat on her, hitting [Shan] as well, and yell- 
ing slurs such as "Chinks!" "Gooks," and "Oriental 
faggots!" Shan and another man in the group, Ron 
Cheung, approached the two men, demanding they 
apologize. The two harassers invited them to fight, 
while one the two threw a punch at Cheung and 
missed. Someone separated them, and the bus driver 
yelled at everyone to "Sit down and shut up!" No ef- 
fort was made to put the spitters off the bus. . .By the 
time the bus pulled up to the Club, the harassment 
had lasted nearly 45 minutes. 

The Asian American students tried to salvage the eve- 
ning by dancing and staying on the opposite side of 
the room from their antagonists. But one of the two 
harassers followed them repeatedly elbowing Marta's 
dance partner, making "animal sounds" and scream* 
ing insults. According to one witness, this harasser 
dropped his sweatpants, mooning her and her part- 
ner, and then danced with his penis exposed. Later he 
urinated on a window and confronted Danny Shan in 
a stairway, apparently trying to get him to fight. . . 
.The victims complained to three Resident Assistants, 
upperclass students hired by the university as nominal 
authorities in the dormitories. But they were told "not 
to spoil a good time," otherwise they "would be writ- 
ten up." When they asked permission to leave the 
dance, they were told they could not because the RAs 

were responsible for the victims' safety Marta and 

Feona called the Vernon police by mistake instead of 
the Tolland police. . . .A little before midnight, a 
squad car drove up. Although the victims thought it 
was in response to their call, the squad car was re- 
sponding to another call stemming from an unrelated 
fight. By this time the dance was coming to an end, 
and the first bus had arrived to take people home; 
without making a complaint to the trooper, the group 
got on the bus and rode back to the UConn campus. . 
. .A group photograph taken afterward at the dormi- 
tory shows the brown tobacco stains on Feona's blue 
gown and on her wrist. 

At the insistence of Marta's sister, Maria Ho, the vic- 
tims went to the campu.s police on Dec. 4, 1987 to re- 
port the incident. After listening to their story, the 
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officer on duty conferred with his supervisor and told 
them there was nothing he could do because the inci- 
dent had taken place in ToUand, outside UConn's ju- 
risdiction, suggesting they take their complaint to 
state police and the campus affirmative action office. 
Only after he was confronted with the question, 
"Aren't you at least going to take a report?" he 
agreed to take a "miscellaneous" report for future ref- 
erence. 

It was nearly 10:00 p.m. that evening that the victims 
finally were able to talk to a state trooper in Tolland. 
The officer advised the victims to go back to campiis 
police because the incident had begun on UConn 
property. According to the victims, the trooper's re- 
sponse upon being told of the incident was "to laugh." 
He also said something like, "Boy, this guy must have 
been drunk out of his mind." Furthermore, Feona re- 
calls, "He asked me, did I see [the roan] pull his pants 
down, and did I see his penis? I said I did, and he 
asked me, do I really know what a penis looks like?". . 
. It was 11:00 p.m. when the victims finally went home 
after being shunted back and forth all day. 

The following Monday, December 7, Maria called the 
university's Office of Affirmative Action Programs 
and made an afternoon appointment. When the vic- 
tims showed up, they were told the case lay outside 
the office's jurisdiction and referred to the Dean of 
Students. . . .When Maria called the Dean's office 
Tuesday, she learned the dean was out and his assis- 
tant offered to schedule them for later in the week. 
Maria then replied that if they did not receive prompt 
attention, they would tell their story to the newspa- 
pers. At that point the assistant invited the students to 
come to the office to give oral testimony. . . . 

After Maria Ho*s threat to bring the incident 
to the press, the pace of the university's re- 
sponse picked up. On Thursday, December 10, 
the two perpetrators were charged with violating 
the Student Conduct Code and a hearing was 
scheduled fo^^ the accused. In the meantime, the 
university's director of public safety determined 
that the actions that occurred while the bus was 
parked on UConn property were within his juris- 
diction. The victims were summoned back to 
give sworn affidavits, and warrants were ob- 
tained for the arrest of tiie two accused students 
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for disorderly conduct. Eventually, one of the 
two accused was expelled from school for 1 year 
and the other, a star football player, was prohib- 
ited from living in the student dormitories but al- 
lowed to continue to play for the UConn 
football team. 

To the Asian American community and stu- 
dents, the "administration's treatment of them 
was as bad as the original incident. Perhaps 
worse."^^ The frustration at the university's 
handling led to a protest fast of 8 days by an 
Asian American faculty member on the campus 
in the summer of 1988^^^ and to the univcrsiiy 
senate's passage in September 1988 of a resolu- 
tion mandating an investigation into the Decem- 
ber 3, 1987, incident and the university's 
response.''*" The university senate's subcommit- 
tee on discriminatory harassment, in its report 
released in early April 1989, noted that the dean 
of students may have mishandled the disciplinary 
hearings on the December 1987 incident by vio- 
lating procedural rules and possibly coercing the 
victims.^'*' Based on this report, the college of 
liberal arts and sciences faculty passc-d a resolu- 



tion requesting that "UConn President John 
Casteen investigate the allegations and if sub- 
stantiated, the Dean and his assistant be sus- 
pended from participation in any hearing 
affecting College of Liberal Arts and Sciences 
students."'''^ The subcommittee report also 
noted serious causes for concern at the Storrs 
campus: "deep-seated intolerance, a perceived 
absence of leadership at the top, an atmosphere 
'altogether too permissive of harassing behav- 
ior,' and lack of trust in the administration." 
The report found that "deep-seated prejudice at 
UConn has bred a climate in which harassment 
based on race, sex, ethnic background and sexual 
preference is tolerated by administrators, stu- 
dents, faculty and staff members." Comment- 
ing on the report, one newspaper editorial noted 
that "without question, there are harassment 
problems on the campus. . . .Whether the prob- 
lem is less or greater at UConn than at other 
universities of equal size is not known. What is 
known is there is a problem of apparent perva- 
sive prejudice and harassment. The cure for the 
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ailment is contained in the report if it is applied 
to the patient without delay." 

By nearly unanimous voice vote, the Univer- 
sity of Connecticut's Faculty Senate voted on 
May 1, 1989, not to suspend the dean of stu- 
dents for his alleged mishandling of the Decem- 
ber 3, 1987, incident. Soon after the senate 
vote. University President Casteen announced 
that he found no evidence of wrongdoing by the 
dean of studcnts^**^ (who resigned in June 1989 
to become vice president of student life at a col- 
lege in South Carolina). At the same time he in- 
stituted two changes in the Student Conduct 
Code: 1) preventing students found guilty of ha- 
rassment from playing sports or taking part in 
other activities for at least one semester, and 2) 
imposing suspension or expulsion as a possible 
punishment on every student accused of discrim- 
inatory harassment.''*^ The president also ac- 
knowledged that he should have responded 
more quickly to the incident: "In hindsight, if I 
had known more of the incident, I would have or 
should have acted differently. I would have 
taken a fairly strong posture."' 

Racial Slurs Made by Public 
Figures 

When public figures make racial slurs against 
Asian Americans, they lend an aura of legiti- 



macy to the anti-Asian attitudes held by many in 
the public and indirectly encourage anti-Asian 
activities. In a much-puMlrizcd incident in 1990, 
Jimmy Breslin, a promii.ert columnist for News- 
day, angered at criticism of one of his columns 
by a female colleague who is Korean American, 
publicly referred to her as a "yellow cur" and 
"slant-eyed." Newsday management's appar- 
ent reluctance to discipline Breslin after he had 
made what to some seemed an inadequate apol- 
ogy, provoked accusations that they were oper- 
ating under a double standard.'^' The situation 
was further aggravated when Breslin made light 
of the situation several days later, joking on the 
air, referring to his nephew's wedding to a Ko- 
rean woman, "Now does this mean I can't go to 
the wedding?" The next day, Newsday manage- 
ment gave Breslin a 2-week suspcnsion.'^^ 

Breslin 's comment is by no means an Isolated 
incident. In a much less publicized incident. Cliff 
Kincaid, a Washington, DC, radio personality, 
referral to CBS television anchor Connie 
Chung as "Connie Chink." Later, explaining 
himself, he said, "It's a slang term. It is not a vul- 
gar term,J'^and argued that it was not a term like 
"honky." Yet, a handbook for journalists, 
sponsored by the National Conference of Chris- 
tians and Jews, the Asian American Journalists 
Association, and the Association of Asian Pa- 
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cific American Artists, defines the term "chink" 
as: 

racial slur— A derogatory term for Chinese and Chi- 
nese Americans that some believe was derived from 
the Ch'ing Dynasty, which ruled during the period of 
the first major migration of Chinese immigrants. 
Avoid ^xcej^t^ in direct quotes and specific historical 
references. 

Kincaid's ignorance is illustrative of insensitiv- 
ity in the media to Asian Americans.^^^ 

Racial remarks made by politicians can be 
even more damaging, because they suggest that 
the political process itself is racist. In January 
1990, John Silber, candidate for the Democratic 
nomination for Governor of Massachusetts, 
called Massachusetts a "welfare magnet*' that 
has "suddenly become popular for people who 
are accustomed to living in the tropical climate/' 
He was also quoted as saying, "Why should Low- 
ell [Massachusetts] be the Cambodian capital of 
America? Why should they all be concentrated 
in one place? This needs to be examined."^^^ 
Cambodian community leaders in Lowell found 
these remarks demeaning and offensive. They 
considered Silber's remarks another reflection 
of the anti-Asian bias that had led to the "En- 
glish*only'' ordinance that had recently been 
passed by the Lowell City Council. Silber went 
on to win the Democratic nomination, but in 
November 1990 he narrowly lost his bid to be- 
come Governor of Massachusetts. 



Statistics on Hate Crimes 
Against Asian Americans 

A thorough understanding of hate crimes 
against Asians is required before effective mea- 
sures to combat such crimes can be im- 
plemented. Whereas the study of individual 
incidents of violence provides insight into the 
nature of anti-Asian hate crimes, statistical data 
can help to assess the extent of the problem and 
to uncover patterns in these incidents. Unfortu- 
nately, an adequate source of comprehensive 
statistical information on hate crimes does not 
now exist. The Hate Crimes Statistics Act en- 
acted in 1990 by Congress provides for collec- 
tion of hate crimes statistics at the Federal level 
and offers hope that national data on hate 
crimes will become available within the next few 
years. For now, however, one must be content 
with the fragmentary evidence provided by local 
hate crimes statistics. 

Local l-late Crime Statistics 

A few cities and States across the Nation do 
collect statistics on hate crimes. Most of these 
data collection efforts were initiated within the 
last 2 or 3 years, and it is apparent that the in- 
herent problems in collecting hate crime data 
have not yet been solved. One major problem in 
the collection of accurate hate crime data is that 
hai > crimes are underreported by the victims of 
the crime. This is particularly true in the case of 
the Asian American community, especially re- 
cent immigrants, for a variety of reasons, includ- 
ing language problems, distrust of the police/^'' 
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the desire not to cause problems, and shame at 
becoming a victim of a crime. As a result, many 
hate crimes are never reported to the police. A 
second major problem in the collection of accu- 
rate hate crime data is that even when a racially 
motivated crime is reported to the police, the 
police often do not report the crime as a hate 
crime. For instance, a racially motivated incident 
that resulted in a mugging might be classiOed as 
a simple assault and battery. Police departments 
generally do not provide sufficient training to 
police officers on the beat on how to recognize 
hate crimes. Only some larger jurisdictions have 
formed special units whose mission it is to col- 
lect hate crime statistics and combat hate 

158 

cnmes. 

Because of these limitations, it is difficult vo 
assess the representativeness of currently avail- 
able data on hate crimes It seems clear that 
these data are likely to reflect only a relatively 
small subset of racially motivated crimes. None- 
theless, local hate crimes statistics provide some 
basis for assessing the nature and extent of hate 
crimes against Asian Americans. A review of 
hate crimes statistics reports from cities across 
the country reveals that Asians are frequently 
victims of hate crimes. 

Philadelphia— A 1988 Philadelphia Human 
Relations Commission report revealed that 
while Asians made up under 4 percent of 
Philadelphia's population, they were the victims 
in 20 percent of the city's hate crimes. Asians 
were more likely on a per capita basis to become 
victims of hate crimes than whites, blacks, His- 
panics, or Jews.^^^ 



Los Angeles — The Los Angeles County Com- 
mission on Human Relations has been collecting 
data on crimes motivated by racial and religious 
bigotry in Los Angeles County since 1980. In 
1990 the commission issued a report on trends in 
hate crimes over the decade of the 1980s. In the 
9 years that the Commission had been tracking 
racially motivated hate crimes, 14.9 percent of 
the victims were Asian (compared with 62.0 per- 
cent black). Between 1986 and 1989, when the 
number of hate crimes reported was larger, pre- 
sumably because of a better reporting system, 
15.2 percent of hate crime victims were As- 
ians. Ad analysis of the individual crimes 
listed at the back of the 1988 and 1990 annual 
reports of the commission reveak that, of the 32 
hate crimes against Asians in 1988 and 1989, 10 
(or roughly one-third) were against businesses, 2 
were in schools, 1 was against an ethnic church, 
and the remaining 19 (or roughly two-thirds) af- 
fected victims in their residences. Crimes ranged 
from graffiti and property vandalism^ to hate lit- 
erature, cross burning, and assault. 

Boston — An analysis of data on civil rights vi- 
olations provided by the Community Disorders 
Unit of the Boston Police Department over the 
years 1983-87 found: "When compared to the 
population size of the various racial groups in 
the city of Boston, the Asian community in gen- 
eral, and the Vietnamese community in particu- 
lar, suffer significantly higher rates of racial 
violence than other racial or ethnic groups in the 
city,"^^^ Out of 452 incidents, 104 involved 
Asian victims, of whom 53 were Vietnamese. 
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158 Examples are New York Cit> and Boston. 

159 Philadelphia Commission on Human Relations, State oflntergroup Harmony: 1988, pp. 53-55. 

160 Los Angeles County Commission on Human Relations, Hate Crime in the I980's: A Decade of Bigotry , A Report to the Los Angeles 
County Board of Supervisors (February 1990), p. 9. 

161 Los Angeles County CJommlssion on Human Rtilations, Hate Crime in Los Angeles County, 1988, and Hate Crime in Los Angeles 
Coufity, 1989. 

162 Jack McDevitt, "llie Study of the Implcmcnlation of the Massachusetts Civil Rights Act/' Jan« 25, 1989, p. 9. 

163 Ibid., table I. 



46 



Asians were unlikely to be perpetrators of racial 
incidents. 

Chicago— The Chicago Commission on 
Human Relations reported only 9 bias crimes 
agaia«^t Asians in 1989, out of 185 total.^^^ How- 
ever, an independent group, Asian Human Ser- 
vices, reported 30 bias crimes against Asians in 
1989, up from 20 the previous year.^^ The dis- 
crepancy between the number of anti-Asian inci- 
dents reported to Chicago's Human Relations 
Commission and the number of incidents known 
to an Asian community support group illustrates 
the difficulty in obtaining reliable data on hate 
crimes. 

New York— New York City's Police Depart- 
ment has a bias unit similar to Boston's, with 19 
investigating officers. In 1988 the bias unit re- 
ported 550 hate crimes, of which 24 were against 
Asians.^**' In 1989 there were 13 hate crimes 
against Asian Americans, and in 1990 there were 
28.'** 

The Hate Crimes Statistics Act of 
1990 

Because the absence of nationwide data on 
hate crimes severely hampers efforts to monitor 
activities against minority groups, the 1986 Com- 
mission report on anti- Asian activities concluded 
that these "limitations lead inescapably to the 



conclusion that there needs to be a mechanism 

• 169 

to gather these statistics on a national basis/' 

A mechanism for nationwide data collection 
was finally provided by the Hate Crimes Statis- 
tics Act, enacted on April 23, 1990.^'^^ The act 
calls for the Attorney General to collect nation- 
wide data on "the incidence of criminal acts that 
manifest prejudice based on race, religion, ho- 
mosexuality or heterosexuality, ethnicity, or such 
other characteristics the Attorney General 
considers appropriate" for a period of 4 years 
and to publish annual reports analyzing the 
data/^^ 

Plans for implementing the Hate Crimes Sta- 
tistics Act were drawn up by the Uniform Crime 
Reporting Section of the Federal Bureau of In- 
vestigation, and nationwide data collection 
began on January 1, 1991^'^^ The Uniform 
Crime Reporting Section prepared a pamphlet 
entitled "Hate Crime Data Collection Guide- 
lines" to inform police departments about what 
data to collect and report. The guidelines define 
and give examples of hate crimes, require that 
all crimes be evaluated at two levels of review 
for whether or not they are motivated by bias, 
and specify the information police departments 
are to provide about each hate crime. The 
section also developed a "Training Guide for 
Hate Crime Data Collection" and has sponsored 
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six regional training conferences, which were to 
be completed by the end of October 1991.^^"^ 

If the Hate Crimes Statistics Act is to be ef- 
fective, however, it will be necessary to take ad- 
ditional measures to ensure that the data 
gathered under the act are accurate. Local com- 
munities that do gather statistics on hate crimes 
have experienced considerable difficulties in ob- 
taining accurate information. For instance, a re- 
cent report evaluating Boston's hate crime 
statistics finds that victims of all races are un- 
likely to report racial incidents, are often reluc- 
tant to identify them as racially motivated, and 
even when they have reported them, are reluc- 
tant to cooperate with police investigations. 
Furthermore, the report finds that officers on 
the scene are unlikely Lo recognize incidents as 
hate crimes; only 19 of the 452 hate incidents in 
the report's sample that were subsequently iden- 
tified as hate crimes were initially categorized as 
civil rights violations by officers on the scene. 
Underreporting of hate crimes by victims and 
difficuhies encountered by police officers on the 
scene in identifying crimes that are racially moti- 
vated are not limited to Boston. These appear to 
be nationwide problems.^^^ 

The Boston report concludes that for hate 
crime data to be accurate, special police units 
with the responsibility of investigating and re- 
porting hate crimes are necessary. As an exam- 
ple, the report cites Boston Police Department's 



Community Disorders Unit, which sorts through 
all police reports to identify potential racial inci- 
dents and then assigns officers to investigate the 
incidents.^^^ 

It is clear from the experiences of localities 
across the country that effective implementation 
of the Hate Crimes Statistics Act may require 
more than developing a national reporting sys- 
tem for hate crimes. Additional ingredients nec- 
essary for a successful implementation of the act 
include: 

1) improved outreach to victim communities 
to encourage hate crime victims to recognize 
and report hate crimes; 

2) improved police training so that officers 
on the beat can identify hate crimes; 

3) the formation of new police units that spe- 
cialize in identifying, investigating, and re- 
porting hate crimes, as well as guiding 
community outreach and police training ef- 
forts. 

To ensure that localities take the necessary 
measures to provide accurate hate crime data, 
the U.S. Department of Justice will need to pro- 
vide guidance to local police departments. Thus, 
effective implementation of the Hate Crime Sta- 
tistics Act will require more resources for local 
police departments and a significant Federal ef- 
fort to ensure accurate data collection* 
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Chapter 3 

Police-Community Relations 



There are serious fissures in the relationship 
between the Asian American community and 
the police that leave many Asian Americans 
without effective access to police protection and 
some with the fear that they themselves may be- 
come the victims of police misconduct. Most po- 
lice departments are unable to meet the needs 
of the Asian American communities they serve. 
This inability stems from a variety of sources, 
ranging from insufficient resources and police 
ignorance of and insensitivity toward Asian cul- 
tures to outright police hostility towards Asian 
Americans. Although many police departments 
are making efforts to reach out to Asian Ameri- 
cans, these efforts are, with some exceptions, in- 
adequate. 

To provide a greater public awareness of the 
problems and encourage possible solutions, this 
chapter examines several aspects of police rela- 
tions with the Asian American community It 
first discusses major barriers to Asian 
Americans' access to police protection, particu- 
larly language barriers and underreporting of 
crime. It then addresses the problem of police 
misconduct, including harassment and mistreat- 
ment of Asian Americans, and considers the un- 
derreprescntation of Asian Americans among 
the police. Some police departments have made 
noteworthy efforts to reach out to Asian Ameri- 
cans, and a fourth section describes some of 
their approaches. The chapter concludes with a 
case study of police-community relations in one 
city: Lowell, Massachusetts. 



Asian Americans' Access to 
Police Protection 

For many Asian Americans, access to police 
protection is severely limited by their lack of En- 
glish proficiency, by their reluctance to call upon 
the police for help, or by both. When Asian 
Americans come into contact with the police, 
language barriers produce gaps in communica- 
tion that too often result in Asian Americans' 
being denied equal protection under the law. 
The first subsection below discusses the ade- 
quacy of the interpretive services used by the 
police and then gives examples of how Asian 
Americans suffer when the police fail to provide 
such services. Many Asian Americans, especially 
immigrants, are reluctant to seek police protec- 
tion and tend not to report crimes. This consti- 
tutes another major barrier to Asian Americans ' 
access to police protection, which is discussed in 
the second subsection below. 

Language Barriers 

Because many Asian Americans, recent im- 
migrants in particular, have limited English pro- 
ficiency, they need interpreters to communicate 
effectively with the police. Yet, staff research in- 
dicates that interpretive services provided by po- 
lice departments are generally inadequate to 
meet the need. For instance, according to a sur- 
vey of 20 California law enforcement jurisdic- 
tions carried out for the California Attorney 
General's As'an/Pacific Advisory Committee, 
"[h]alf of the agencies said they do not have suf- 
ficient interpreters and stated they could always 
use more."^ 



1 "Survey Analysis"— summary of the results of a telephone survey of 20 selected law enforcement jurisdictions in California earned 
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Even for those police departments using in- 
terpreters, the survey does not distinguish be- 
tween untrained persons who volunteer their 
services from time to time and bilingual police 
officers or paid agency staff. Many police de- 
partments rely on local Asian American commu- 
nity organizations to supply interpretive services 
voluntarily on an emergency basis. Reliance on 
voluntary interpretive services can have serious 
drawbacks, however. Voluntary services are not 
always available when they are needed,^ and 
community organizations often find their opera- 
tions disrupted and their own missions difficult 
to fulfill because of interruptions occasioned 
when they supply interpreters to the police and 
other agencies, such as local government, the 
courts, and health facilities.^ Indeed, discussing 
the Philadelphia Police Department's use of vol- 
unteer interpreters, the Philadelphia Mayors 
Asian American Advisory Board cautioned that 
police reliance on volunteer interpreters, in ad- 
dition to placing undue strain on the volunteers, 
may result in inaccurate information and poses 
pr jblems of confidentiality.'* 

Even when police departments do have paid 
mterpreters and/or bilingual officers, they often 
do not have enough of them or do not use them 
effectively. Even where police departments have 
staff interpreters for some Asian languages, they 
typically do not have interpreters who can col- 
lectively cover all Asian languages. Concerning 



the paucity of interpreter service, the California 
Attorney General's Asian and Pacific American 
Advisory Committee stated that, in California: 

[ojfficers with bilingual/bicultural skills in Southeast 
Asian cultures were rare, even in larger police and 
sheriffs departments whose jurisdictions include sub- 
stantial refugee populations. The survey indicated 
that among sworn officers, their language and cultural 
skills were predominantly in Chinese and Japanese, 
rather than in languages of those least acculturated. 

The San Diego Police Department, among the 
best, has 5 officers who speak Southeast Asian 
languages, 18 who speak Tagalog, and 2 who 
speak Japanese.^ 

Furthermore, some departments, although 
they may have arranged to provide interpretive 
services, have not fully informed police officers 
on the street or the Asian American community 
about the availability of these services. For in- 
stance, in Philadelphia, the Mayor's Asian 
American Advisory Board found: 

The Police Department. . .claims that all Police offi- 
cers are instructed to contact specific bilingual Police 
personnel for assistance. In fact, the Board receives 
reports from private citizens who are routinely called 
by Police officers for interpretive services even when 
the Police Department has personnel who are hired 
to translate in the relevant language; moreover, the 
Police officers deny knowledge of such bilingual per- 



oul by the Division of Law Enforcement, California Department of Justice, for the Attorney General's Asian/Pacific Advisory 
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sonnel and when informed often persist in seeking as- 
sistance from private citizens. 

Access to interpretive services is particularly 
critical in emergency situations, and it is in emer- 
gencies when they are the least available. It is 
extremely rare for 911 operators to speak an • 
Asian language. Philadelphia and other cities 
have attempted to cope with emergency situa- 
tions by using the services provided by a private 
organization in Monterey, California, which j)ro- 
vides interpretation over the telephone. In 
Philadelphia the service works as follows. 

When a non-English 911 call comes in, if it is 
in Spanish, it is taken by one of the Spanish- 
speaking 911 operators working for the police 
department. If the call is not in Spanish, the 911 
operator receiving the call speed dials the 
supervisor's station, and the supervisor speed 
dials the Monterey number. The caller, the op- 
erator, and Monterey then talk on a conference 
call. The Monterey service determines the lan- 
guage spoken by the caller and provides an in- 
terpreter.^ 

A police department spokesman said that the 
delay in responding to the caller is at most a 
minute and usually much less. Only a very small 
proportion of the city of Philadelphia's 911 calls 
uses the Monterey service. As an example, in 1 
month, Philadelphia had a total of 230,000 911 



calls, of which 60 used the Monterey service. 
The Philadelphia Mayor's Asian American Advi- 
sory Board observed, however, that not all 
Asian-language 911 callers were offered the 
Monterey interpretive service: 

[T]he Police Department has repeatedly assured the 
Board that persons of limited English proficiency who 
call the emergency 911 number are automatically con- 
nected with an interpretive service that will identify 
the caller's language and pro\dde assistance by a col- 
lege-educated interpreter. In fact, the Board contin- 
ues to receive reports of persons who call 911 and 
who are told that thejj cannot be helped because they 
do not speak English. 

The cost of using the Monterey interpretive 
service is relatively modest,^^but despite the low 
cost, most police departments do not subscribe 
to the service. 

In addition to the Monterey interpretive ser- 
vice, some police departments have adopted 
other approaches to providing emergency ser- 
vices to Asian-speaking 911 callers. In San 
Diego, for instance, the police department is 
teaching the residents of Southeast Asian ances- 
try to dial 911, say "Help, help, help," and leave 
the phone off the hook. The police trace the call 
and automatically dispatch an officer to the 
scene.^^ This approach has the drawback of not 



7 Philadelphia Report, p. 3. 

8 The service is provided by AT&T language Line, 171 Lower Ragsdale Drive, Monterey, CA 93940. The AT&T Language operates 
both for-profit and not-for-profit services. Not-for-profit services are offered to public agencies, such as police departments, gov- 
ernment agencies, schools, and hospitals. Tlieir Servian are used by hundreds of law enforcement agencies besides the Philadelphia 
Police Department, including the California Highway Patrol, New York City's 911 services, and the Miami Police Department, 
i-hey hire staff to meet the anticipated needs of their clients. Staff are usually native speakers of the foreign language and fluent En- 
glish speakers, are college educated, and have passed a rigorous telephone interpretation test. Hany Moedinger, National Sales 
Manager, AT&T Language Line, telephone interview, Feb. 27, 1991 (hereafter cited as Moedinger interview). 

9 Capt. Howard Farkas, Philadelphia Police Department, telephone interview, Feb. 7, 1990. 

10 Ibid. 

1 1 Philadelphia Report, p. 3. 

12 The not-for-profit fees for AT&T l-avr age Line are: a one-time $1,000 sign-on fee, and $1.94 per minute of service, with a mini- 
mum monthly fee of $20. Moedinger interview. 

13 Donald K. Abbott, Indochinese Liaison Officer, San Diego Police Department, telephone inteniew. Jan. 31, 1990 (hereafter cited 

as Abbott interview). 
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permitting the caller to receive help immediately 
over the phone, nor does it help to ensure that 
the police officers dispatched to the scene will 
be able to speak the caller's language. 

A serious consequence of the general inade- 
quacy of police interpretive services is that when 
Asian Americans with limited English profi- 
ciency are involved in incidents that require po- 
lice intervention, they often have difficulty 
gel.ing the police to understand their side of the 
story. It is rare for the police to use official inter- 
preters in minor incidents, although sometimes 
they enlist the help of persons on the scene. 
Sometimes, lacking immediate access to inter- 
preters, the police do not even attempt to take 
information from limited-English-proficient 
Asian Americans involved in an incident. Other 
times, they misinterpret the innocent silence or 
attempts of Asian Americans to make them- 
selves understood as an admission of guilt or 
misconstrue faltering English and agitated be- 
havior as indicating hostility or defiance. Staff 
heard of many instances, ranging from traffic ac- 
cidents to physical altercations, in which the po- 
lice, based on only the partial information 
obtained from English-speaking witnesses, cited 
or arrested allegedly innocent limited-English- 
proficient Asian Americans and let English- 
speaking parties go free. The California 
Attorney General's Asian and Pacific Islander 
Advisory Committee observed that when Asian 
Americans are victims, "communication barriers 
between the police and the victim can create 
major problems. One of the most commonly re- 



peated experiences is one in which the perpetra- 
tor is allowed to go free and the victim is ar- 
rested." These problems are not limited to 
California. In Philadelphia, the Mayor's Asian 
American Advisory Board identified "the failure 
of the Police to solicit or record the testimony of 
Asian Americans in interracial conflicts" as an 
issue of concern in the Asian American commu- 
nity. ^ To illustrate this problem,, we describe 
below several examples of situations in which 
barriers to communications resulted in the mis- 
carriage of justice. 

• In January 1987 Mr. Huang, a Chinese 
American who spoke no English, was given a 
ticket for double parking. According to a news- 
paper account of the incident provided by the 
Coalition Against Anti-Asian Violence he tried 
to explain himself, and then sat in the car to wait 
for the officer to give him his ticket. The officer 
not only gave him the original ticket for double 
parking, but also gave him a second ticket and 
then walked away with Mr. Huang's driver's li- 
cense. Mr. Huang followed the police officer to 
ask for the return of his license, at which point 
the officer handcuffed him, shoved him around, 
and took him to the police station. Mr. Huang 
was charged with traffic violations, resisting ar- 
rest, and harassing a police officer. 

• In 1989 a Cambodian was rear-ended by a 
motorcyclist in Stockton, California. When the 
police arrived on the scene, they listened only to 
the motorcyclist, who was white, and then began 
to rough up the Cambodian driver and pushed 
him against his car.^^ 



14 Asian-language speakers on the scene are not always unbiased observers. For instance, as discussed in greater detail in chap. 7. the 
husbands of battered Asian American wives with limited English proficiency are often used as interpreters by the polit j even when 
the Asian wives have called to seek police protection. Moreover, even when the Asian-language speakers do speak English, they 
themselves may have limited English proficiency, and they may not be familiar with specialized police terms or the terms necessary 
to describe an accident or other incident. Thus they are oftetJ of limited value for police officers who need effective two-way com- 
munication with witnesses. 

15 Aitomey General 's Report, p. 61 . 

16 Philadelphia Report, p, 6. 

17 "Huang Jin Bao Updalc— Centre Daily Ne\i's Interview Reveals More Details," New York Nichibei, Apr. 9, 1987. 

18 Boon Heuang Khoonsrivong, Pjcccutive Director, Refugee Resource Center of the Lao Khmer Association, interview in Stockton, 
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• In a similar incident in Fresno, California, 
the car driven by a Hmong man was rear-ended 
by a car driven by a white woman. When the po- 
lice arrived on the scene, they talked only to the 
white woman and then issued the Hmong man a 
citation for rear-ending the white woman?^ 

• In a Southern California shopping center, a 
white man provoked a fight with a Vietnamese 
man. The Vietnamese man called the police. 
When the police arrived, they asked the white 
man to explain what had happened, but did not 
ask the Vietnamese man for his side of the story. 
The Vietnamese man was arrested, charged, and 
he later pleaded guilty to disorderly conduct."^ 

• On January 31, 1991 , New York City traffic 
police severely beat Zhong Guoqing, a Chinese 
immigrant, whom they had pulled over for alleg- 
edly running a red light. Mr. Zhong apparently 
did not ' lerstand the police officer's request 
for his registration and got out of his car instead. 
ITie police officer became angry and asked him, 
"Are you a wise guy?" and then pushed him 
against the car, handcuffed him, and beat him 
severely about the head. Mr. Zhong was charged 
with assaulting police, resisting arrest and ob- 
structing governmental administration. He spent 
the night in the hospital recovering from his 
wounds, and he may have lost partial vision in 
one eye. He may bring police brutality charges 
against the city.^ 

Underreporting of Crime 

For a variety oi reasons, including the difficul- 
ties in communicating with Ihe police cited 
above, many Asian Americans, especially im- 
migrants, are reluctant to seek police protection 
and do not report crimes when they occur. In 
California, for instance, most police departments 
estimate that only 40-50 percent of crimes 



against Asian Americans are reported to the po- 
lice, and several jurisdictions estimate that the 
percentage of crimes reportc i is as low as 10 
percent. Ihis underreporting of crime consti- 
tutes a major barrier to police access by Asian 
Americans. 

An often-cited reason for why Asian Ameri- 
cans seldom seek police protection is that Asians 
are distrustful of the police. Many immigrant As- 
ians bring with them a legacy of distrust of au- 
thority resulting from their unfortunate 
experiences with governmental or law enforce- 
ment agencies in their countries of origin. This 
distrust is aggravated by poor communications 
with the police, due not only to the language 
barriers discussed above, but also to difficulties 
in bridging the cultural gap that exists between 
many Asian Americans and the police. Few po- 
lice officers across the country have been given 
sufficient training about Asian cultures, and as a 
result, many Asian Americans receive culturally 
insensitive treatment from police officers. For 
instance, when police officers are uninformed 
about the traditional Hmong healing practice of 
''coining" their children, which leaves bruises 
and red marks on the children's skin, they may 
treat the parents as child abusers. Asian 
Americans' distrust of the police is enhanced 
when they hear of or encounter instances of po- 
lice misconduct such as those discussed in the 
next section. Finally, Asian Americans may feel 
alienated from and frustrated by the unrespon- 
siveness of local authorities at all levels, as in the 
case of Lowell, Massachusetts, detailed below. 
Whatever the reasons for Asian Americans' dis- 
trust of the police, for Asian Americans to have 
full access to police protection, that distrust 
must be dispelled. 
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Other factors also contribute to the underre- 
porting of crime by Asian Americans. One of 
these is immigrant Asians' ignorance of their 
rights under the American judicial system. Most 
new immigrants arrive in this country with very 
little knowledge of our laws and civil rights tradi- 
tion. They may not know what is and what is not 
against the law, how to report a crime, what 
their rights as victims are, and how to pursue re- 
course when their rights are violated. Additional 
factors that may contribute to the underreport- 
ing of crime by Asian Americans are feelings of 
shame at having become victims, fear of retribu- 
tion by the perpetrator (coupled with a lack of 
confidence in police ability to protect them from 
such retaliation), and reluctance to undertake 
the time-consuming and stressful process of 
dealing with the police at a time when their lives 
are already complicated by the stresses and 
strains of adjusting to a new homeland. En- 
hanced efforts on the part of police depart- 
ments, local governments, and community 
groups to inform Asian Americans of their 
rights, to describe police procedures, to dispel 
Asian American distrust of the police, and to 
reach out to Asian Americans in general would 
help to resolve the problem of underreporting. 

Police Misconduct 

Police misconduct towards *\sian Americans 
fuels the Asian American community's distrust 
of the police and contrib ites to Asian 
Americans' feeling that inCy are treated as sec- 
ond-class citizens. Staff learned about instances 
of police misconduct in various parts of the 
country, ranging from harassment to cases of se- 
rious brutality against Asian Americans. 



Police Harassment — There have been inci- 
dents across the country of police harassment of 
Asian Americans, especially Asian American 
youth. In the absence of systematic monitoring 
or data gathering, it is not possible to assess the 
extent of police harassment of Asian American 
youth. However, community leaders and civil 
rights advocates across the country have advised 
Commission staff that undue police harassment 
of Asian American youth is a common occur- 
rence. Over the past few years Asian youth 
gang? have increasingly been terrorizing Asian 
communities across the country. As a result, in 
many jurisdictions, police believe that Asian 
American teenagers are heavily involved in gang 
activities, and it is alleged that they occasionally 
use this presumption as a justification for stop- 
ping young Asians in an apparently random fash- 
ion and asking intrusive questions or detaining 
them. 

The following is a summary of an incident that 
took place in Hercules, California, in August 
1989.* 

Historically a small, predominantly white 
town of 1,000 residents, Hercules has mush- 
roomed in recent years to 17,000 residents, 25 
percent of whom are Filipino.^ At the time of 
the incident in question, there had been a gen- 
eral pattern of harassment of Filipino youngsters 
by Hercules and Pinole (a neighboring city) po- 
lice. Allegedly, the police frequently stopped 
young Filipinos for no apparent reason, 
searched their car trunks, and asked them if they 
were members of gangs, and occasionally the po- 
lice broke up group activities, such as basketball 
games, on public property. Until the incident in 
August, the parents of the Filipino teenagers 



23 For more details on the incidenl and its resolulion as described by ihc cily manager of Hercules, see Marilyn l\. Lcuck, City Man- 
ager, city of Hercules (CA)» letter to James S. Cunningham, Assistant Staff Director for Programs, Policy, and Research, U.S. Com- 
mission on Civil Rights, re Comment on Draft Report: Civil Rights Issues I'acing Asian Americans in the 1990s, Oct. 4, 1991, in 
the appendix. 

24 1990 Census data provided by Marilyn I^uck, City Manager, Hercules, CA, and Johnny Ng, "Filipinas Charge Bias Against 
Hercules Cops," /l5wn Week, Dec. 22, 1989. 
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were unaware of the situation, because their 
children were afraid to tell their parents. 

According to a complaint filed on November 
17, 1989, with the Hercules Police Chief on be- 
half of 11 Hercules teenagers and their parents, 
on August 28, Hercules police, responding to a 
complaint that a fight was taking place, arrested 
18 youths who were in the vicinity of the fight, 
all of whom were Filipino, Latino, or black, and 
charged them with disturbing the peace and tres- 
passing. White youth who were in the vicinity 
were allegedly not detained and told by the offi- 
cers to go home. The complaint charged that the 
arrested youth, some of whom were unnecessar- 
ily handcuffed, were driven to the police sj^ation 
and detained for "from two to five hours"; that 
the youths were photographed and finger- 
printed; that several of the youths were refused 
permission to call their parents; and that one girl 
was refused permission to use the bathroom for 
over an hour and a half. The complaint charged 
further that the arresting officers used excessive 
force and had sought io intimidate the youths, 
including threatening to hurt them. 

Responding to the allegations, the Hercules 
city manager denied that the Hercules police 
had selected minority youth for detention, point- 
ing out that they had detained "only those indi- 
viduals who the officer had reasonable cause to 
believe had violated the law. . ."^ The city man- 
ager also said that the longest any of the youths 



had been held was 3 hours and 45 minutes; 
that photographing and fingerprinting was war- 
ranted under the circumstances; that it had 
been too noisy in the booking room for the 
youths to call their parents, but that officers had 
contacted the parents instead; and the reason 
one girl had been refused permission to use the 
bathroom was that there was no female officer 
to accompany her.^^ The city manager further 
said that there was no evidence that the police 
officers had used excessive force or sought to in- 
timidate the youths.^^ 

The youths' parents reached a settlement with 
the city of Hercules at the end of 1990. The city 
agreed to modify its procedures to allow de- 
tained youth to phone home and to give them 
privacy in bathrooms. Furthermore, there have 
been no reports of police harassment in 
Hercules since the complaint was filed in No- 
vember 1989.^ Tensions may have been further 
eased following a Contra Costa Human Rights 
Commission Hearing on unfair treatment of mi- 
nority youth by school and law enforcement offi- 
cials held on February 10, 1990, at which the 
Filipino parents and students (along with other 
minorities) testified. 

A serious incident of police harassment of 
Asian Americans in Revere, Massachusetts, 
which has a large Southeast Asian ('arglJy Cam- 
bodian) population, is recounted below. 
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On June 1, 1991, a young Italian American 
man who had recently moved to Revere was 
murdered. Witnesses said that he was brutally 
beaten and stabbed repeatedly by a group of 
Asian men. The Revere Police Department, 
which has no Asian American police officers and 
has no access to interpreters, was unable to 
solve the case and apprehend the murderers 
quickly and came under increasing criticism from 
the victim's family. 

On July 1, in an attempt to force information 
about the murder to the surface, a team of 40 
Revere police officers, along with representa- 
tives of the Immigration and Naturalization Ser- 
vice, made a 2-hour sweep through a Cambodian 
neighborhood in search of persons with out- 
standing warrants and possible illegal aliens. 
"We wanted to break open a case,"^' said one of 
the police officers involved in the sweep. Cam- 
bodian Americans living in Revere were fright- 
ened and angered by the police sweep. 

Staff were also told about incidents of police 
harassment in Lowell, Massachusetts, and San 
Diego. In Lowell there was an alleged pattern of 
Massachusetts State police officers randomly 
stopping Cambodian youth driving on State 
roads and searching their cars for weapons.^ A 
couple of years ago, police in San Diego alleg- 
edly entered a cafe frequented by Asian youth, 
strip-searched everyone on the premises, and 
took pictures of the Asians for their gang files. 
San Diego Police apparently stopped this type 
of behavior when threatened with a lawsuit. 

Police Brutality— Commission staff have 
learned of a number of incidents of police bru- 
tality against Asian Americans across the coun- 



try, yet these incidents received little national 
publicity. Furthermore, it appears that the police 
officers involved in these incidents are not al- 
ways disciplined, in part because of the reluc- 
tance of many Asian Americans to file a 
complaint against the police. Some illustrative 
examples are described below. 

• One morning in early January 1987, New 
York City police arrived at the door of the 
Chinatown apartment of a Chinese couple 
named Wong to follow up on a complaint by a 
cable-television serviceman that the Wongs 
were illegally using cable service and had threat- 
ened him with a knife. When the Wongs an- 
swered the door, they asked to see a warrant. 
The police allegedly responded by beating down 
the door and hitting both of the Wongs (Mrs. 
Wong was hit by handcuffs and subsequently re- 
quired 12 stitches in the face). The Wongs and 
two relatives, named Woo, who were also in the 
apartment, were all arrested. According to the 
Wongs, the police asked them, "Why don't you 
Chinese go back to China?" The Wongs and the 
Woos were charged with second-degree assault, 
resisting arrest, and obstructing governmental 
administration. They were not released until the 
following afternoon. Although the charges 
against the Wongs and the Woos wers later 
dropped for insufficient evidence, no di? ciplin- 
ary action was brought against the police officers 
involved. The police department stated that the 
Wongs themselves had become violent and hit 
the police officers. The Wongs filed a lawsuit 
against the New York City Police Department, 
and in 1989 the suit was settled for $90,000.'"' 
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• In September 1987 a Korean student was 
stopped in Manhattan for a traffic violation he 
committed while on his bicycle. According to a 
newspaper account, witnesses saw him being 
forced off his bicycle onto the ground by the po- 
lice, who proceeded to beat his head against the 
pavement. The student was then arrested for 
traffic violations, disorderly conduct, and ob- 
structing governmental administration. The 
witnesses followed the student to the police sta- 
tion, where, they claim, the police made a refer- 
ence to the student's "Asian nose."''^ 

• In July 1989 a Philadelphia grand jury in- 
dicted a police officer for illegally arresting a 
Southeast Asian man to "appease his neigh- 
bors," who did not want him living in the neigh- 
borhood. The officer w; s charged with falsely 
arresting Mr. Phomsaath inside his home on 
charges of public intoxication, handcuffing him 
and beating him with a nightstick. The officer 
booked the man at the police station under the 
name "Mao Tse-Dung." 

• In San Jose, California, a Vietnamese man 
was stopped by police officers as he was walking 
home from work. A white police officer report- 
edly threatened him with a knife while asking 
questions. Eventually he was let go unharmed. 
He never reported the incident, but it became 
widely known in the San Jose Vietnamese com- 
munity and was cited to staff as an example of a 
pattern of frequent police harassment of Asians 
in San Jose. 

Representation of Asian 
Americans Among the Police 

i\sian Americans are noticeably un- 
derrepresented among police officers in most 



law enforcement jurisdictions across the country. 
For instance, only 1.7 percent of officers in the 
California State Highway Patrol are Asian 
Americans, and in Los Angeles, where Asians 
constitute roughly 10 percent of the population, 
only h8 percent of city police officers are 
Asian. The problem of underrepresentation is 
particularly severe for new immigrant groups 
from Southeast Asia and elsewhere. As an exam- 
ple, Lowell. Massachusetts, a city whose popula- 
tion is roughly one-quarter Cambodian, has no 
Cambodian police officer^}. This lack of repre- 
sentation may severely restrict police access to 
information about crime in Asian American 
communities, which in turn may hamper police 
efforts to protect these communities from grow- 
ing criminal activity. 

In interviews with many Asian American com- 
munity leaders across the country, staff learned 
that the dearth of Asian police officers is a com- 
mon source of frustration for members of Asian 
American communities in all parts of the coun- 
try. Typically, Asian Americans, especially those 
belonging to immigrant communities, feel that 
the police are not interested in recruiting Asian 
police officers. They cite lack of efforts to in- 
form Asian Americans about vacancies in police 
departments or about the procedures for apply- 
ing for police positions, failure to relax arbitrar- 
ily restrictive requirements for becoming a 
police officer, and the lack of affirmative plans 
to recruit Asian, particularly Southeast Asian, 
police officers as evidence that police depart- 
ments are not truly interested in increasing 
Asian American representation. They also cite 
the length of time required between initial appli- 
cation and acceptance into police training as a 
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major barrier for many Asian Americans seeking 
to become police officers. 

Police, on the other hand, cite the difficulty of 
attracting Asian Americans, who allegedly pre- 
fer other careers or do not have the requisite 
qualifications. One Asian American police offi- 
cer, who was in charge of Asian gang enforce- 
ment for his department, told staff that many 
Asian parents do not want their children to be- 
come police officers, because they have negative 
experiences with or impressions of the police, 
because the job is too dangerous, or because the 
pay and prestige are too low. He also claimed 
that many Asian Americans, especially new im- 
migrants, are not sufficiently aggiessive to do 
the job. He said that his police department had 
been unable to attract a Vietnamese police offi- 
cer, because there were too few qualified 
Vietnamese and because his department was in 
competition with every other law enforcement 
agency in California. 

It is not at all evident, however, that Asian 
Americans do not want to become police offi- 
cers. Asian community members dispute this 
contention.''*' In virtually every Asian community 
visited by Commission staff, community leaders 
were able to cite examples of Asian Americans 
who had sought to become police officers but 
who had either been discouraged from applying 
or had not been accepted. Furthermore, there is 
a pervasive stereotype that Asians arc not suffi- 
ciently aggressive to be police officers. As 
pointed out in the California Attorney General's 
report, this stereotype works to the (disadvantage 
of Asian Americans seeking to become police 
officers, since it likely colors the perceptions of 
those who evaluate Asian American candidates. 



The stereotype of Asian/Pacific Islander Americans 
as subservient, unassertive, and lacking conunuoica- 
tions skills can create institutional bias that makes it 
more difficult for Asians to i^^ss the subjective por- 
tions of the screening process. 

The report continues: 

Asian/Pacific Islander Americans may be eliminated 
by psychological evaluation, because they are defined 
as lacking the desirable psychological characteristics 
for the rigors of the job. The definition of the desir- 
able psychological characteristics for an officer Is an 
issue that has yet to be resolved, and care must be 
taken to insure that such criteria Idoj. . Jgot unfairly 
impact Asian/Pacific Islander Americans. 

For those from Southeast Asia and other re- 
cent immigrants, two major barriers to employ- 
ment as police officers appear to be lack of 
citizenship status and lack of English-language 
proficiency. Since most Southeast Asians who 
are old enough to be police officers are im- 
migrants who came to this country in the 1980s, 
very few have lived in the United States long 
enough to become citizens. Most police depart- 
ments require all police officers to be United 
States citizens, and thus many Southeast Asians 
are automatically disqualified. Given that good 
police-community relations depend in large part 
upon group representation within the police 
force, it is important for police departments to 
reexamine the necessity of any requirement, 
such as citizenship status, that automatically ex- 
cludes a large proportion of a group that is seri- 
ously underreprescnted among police officers. 
Indeed, some police departments have relaxed 
the citizenship requirement in an effort to in- 
crease the representation of immigrant Asians in 
their police forces. 
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For Asian immigrants who seek to become 
police officers, limited English-language profi- 
ciency is a barrier that is extremely difficult to 
overcome and hence requires special remedies. 
In most jurisdictions across the country, to be ac- 
cepted for police training, applicants are re- 
quired to pass a battery cf tests, including tests 
that measure the applicant's fluency in speaking 
and writing English. Many police officers con- 
tend that good written English ability is neces- 
sary to write a police report. They also contend 
that good spoken English is neccfisary for the 
police officer to communicate over the radio. 
According to one police officer, "[i]t doesn't do 
us any good if they're fluent in their native lan- 
guage but they can't handle English well enough 
to use the radio or take a report. "^^ A San 
Diego police officer told staff of a Southeast 
Asian probationary police officer who finally was 
not accepted into the police force because he 
could not make himself understood over the 
radio.^^ Police departments can help overcome 
the language barrier by offering special English 
classes to candidates. Furthermore, efforts to es- 
tablish precisely what level of English profi- 
ciency is necessary for the job and to develop 
appropriate tests of English proficiency could 
help to eliminate the suspicion that the language 
requirements for Asian American police officers 
are set arbitrarily high. 

In San Francisco, the police department was 
sued because of the underrcpresentation of As- 
ians on its police force. The suit resulted in a 
1979 consent decree that "established specific 



goals and timetables for hiring persons bilingual 
in Chinese."^^ In most other cities, however, 
Asian Americans have not been included in law- 
suits to increase minority representation among 
the police. When they are under court order to 
increase the representations of women and non- 
Asian minorities in their forces, police depart- 
ments have much less incentive to increase the 
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number of Asian police officers. 

Police Department Asian 
American Outreach 
Approaches 

Police misconduct toward Asian Americans 
and the underrepresentation of Asian Ameri- 
cans on police forces across the country are 
compounding the problem of poor police-com- 
munity relations caused by language barriers and 
underreporting of crime by Asian Americans. To 
improve their relationship with Asian Ameri- 
cans, some police departments are experiment- 
ing with alternative ways of leaching out to the 
Asian American communities in their cities. As 
part of a new trend in police departments across 
the country, commonly referred to as ' commu- 
nity policing," many police departments are try- 
ing two approaches. The first approach entails 
hiring Asian Ame ican community service offi- 
cers (CSOs) to help regular police officers in 
their dealings with Asian American communi- 
ties, while the second approach involves setting 
up Asian American police advisory boards. 

The CSOs, hired under the first approach, are 
noncommissioned police officers who take on 



50 Gross, "In M'jililingual Times." 

51 Abbott interview. 

52 Attorney General's Report, p. 75. 

53 The Ix)s Angeles Police Department, for instance, is under a court order to increase . representation of women, blacks, and His- 
panics, but not Asians. Staff were told that Asians were hesitant to sue to be included in the consent decree, because they feared 
that in the wake of the Supreme Q)urt's Martin v*. Wlks decision (109 S.Ct. 2180 (1989)), the entire decree could unravel if they 
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Rights Act of 1991 (H.R. 1, 102nd Clong., 1st Sess.), which woulJ undo the effects of the Wilks decision. U.S. Commission on Civil 
Rights, Report on the Civil Rights Act of 1990 (July 1990). 
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many, but not all of the police officers' duties. A 
good example of a police department using this 
approach is San Diego, which has 12 CSOs serv- 
ing San Diego's Indochinese communities. In 
San Diego, CSOs wear uniforms and carry 
badges but do not have guns. They work out of a 
storefront office located in a heavily Indochin- 
ese neighborhood. They take repc»rvs in their 
storefront office, and they are also sent out to 
take reports in the field. In addition to taking re- 
ports, San Diego's CSOs are involved in proac- 
tive activities, such as attending community 
gatherings, juvenile counseling, helping battered 
women get temporary restraining orders, and 
making Asian-language videos. They also help 
the police force gather information on crimes 
and gang activity within the Asian community by 
recruiting paid and volunteer informants. They 
are given training in cardiopulmonary resuscita- 
tion (CPR) and disaster preparedness. 

A second example of a police department 
using this approach is the Los Angeles Police 
Department: 

The Los Angeles Police Department has two store- 
fronts serving Asian/Pacific Islander communHies, 
one located in a Korean neighborhood; the othci in a 
Chinese neighborhood. Both storefronts are the result 
of organized community demand for such operations. 



and subsequent donations from individuals and orga- 
nizations within the community helped provide space 
and needed materials. The storefronts are staffed by a 
police officer and ^ bilingual community person 
whose salary is P^^^^^y community donations and the 
police department. 

Although CSOs are potentially an extremely 
valuable way of reaching out to Asian communi- 
ties, their use may have some unintended conse- 
quences. There are some reports that CSOs are 
treated as second-class citizens within many po- 
lice departments.^^ There also might be a ten- 
dency for police departments to rely on CSOs 
rather than intensifying their efforts to recruit 
Asians as regular police officers. 

Tfie second common "community policing" 
approach is to set up Asian American police ad- 
visory boards. These boards consist of represen- 
tatives of the Asian American community who 
meet regularly with the police to voice the con- 
cerns of the Asian American community and 
who help gain community support for police in- 
vestigations of criminal activity within the Asian 
American community. An example of such a 
board is San Diego's Southeast Asian Refugee- 
Police Advisory Task Force, set up in November 
1989.^^ A similar advisory committee operates in 
Oakland. Oakland's Asian Advisory Committee: 



54 vbboll inierview. Requiremenls for becoming a CSO in San Diego are fairly rigorous. CSOs rausl have a high school diploma, Cali- 
fornia driver's license, and a green card or 194 form. Before being acaipled, applicants musl also lake a wrillen exam, fill oul back- 
ground packages, undergo a background investigation and a psychological profile, take polygraph exams, and finally submit to an 
oral interview. CSOs in San Diego are full-lime employees. Starting pay s $17,500, and the pay rises to $24,500 after 2 years. 

55 Attorney GeneraVs Report, p. 65. Angeles also has an Asian Task Force, which is staffed with 10 police officers who speak Ko- 
rean, Japanese, Chinese, Thai, and Tagalog, to provide expertise to police investigations. 

56 Steven Thom, U.S. Department of Justice, Community Relations Service, San Francisco Office, telephone interview, Feb. 20, 1990. 

57 San Diego Police Department, Introducing the Southeast Asian RefUgee-Police Advisory Task Force (Nov. 27, 1989). The proposed 
functions for the task force are given as follows: 

"1) To channel information from the Southeast Asian Refugee communities to the Chief of Police. 
"2) lb serve as a conduit for information from the Police Department to the Southeast Asian refugee communities. 
"3) To provide backup assistance for translation and intervention where language and cultural differences impede police work. 
"4) To enhance the image of the Police Department and community visibility through jointly sponsored intcrculturai events. 
"5) To develop rapport with the Southeast Asian business community. The business community is a critical component in refugee 
communities. Business ownei*s provide leadership* funds, and general contact within the communities. In the course of doing busi- 
ness the>- encounter public safety issues and need to consult with the police. Tl.e police also need to consult with the business lead- 
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[deals] with issues ranging from affirmative action in 
the Oakland Police department to its recent emphasis 
on responding to the criminal justice needs of the 
local Southeast Asian population. 

The Asian Advisory Committee is currently working 
on resolving crime problems related to language and 
culture differences, including the reluctance of recent 
immigrants and refugees to report crime. As a result 
of cooperation among Committee representatives and 
Asian/Pacific Islander communities, the Oakland Po- 
lice Department established four outreach offices, lo- 
cated and staffed to serve respective Laotia^^ 
Vietnamese, Cambodian, and Chinese communities. 

For such advisory boards to work well, however, 
there needs to be a real commitment on the part 
of both the police department and the Asian 
community to make them work. Otherwise, 
there is a danger that the advisory boards will 
become tokens that the police can point to as 
evidence that thev are making efforts to rf^ach 
out to the Miau community, when in fact their 
outreach efforts are wholly inadequate. 

Efforts are underway across the country to 
encourage innovative approaches to providing 
police protection to ethnic communities. For in- 
stance, on April 2-4, 1991, the Office of Refugee 
Resettlement and the Family Support Adminis- 
tration of the U.S. Department of Health and 
Human Services sponsored a joint conference 
with the Community Relations Service of the 
U,S, Department of Justice, entitled "Building 
Bridges: National Southeast Asian Refu- 
gee/Law Enforcement Conference,*' which 
brought together law enforcement officials and 
Southeast Asian community leaders from across 
the country to exchange ideas and information 
about ways to improve the relations between 
Southeast Asians and the police. Participants at 
this conference generally agreed that a broad 
approach to improved relations was needed, in- 
cluding attacking problems at their roots rather 



than adopting the traditional police posture of 
responding to symptoms (i.e,, taking steps neces- 
sary to ward off criminal activity rather than con- 
centrating only on arresting perpetrators after a 
crime has taken place.) As examples, partici- 
pants advocated police and community efforts to 
reach out to Southeast Asian youth in schools 
and community centers, to help facilitate the 
transition of new immigrants into this country, 
and to help deal with the breakdown of the tra- 
ditional Asian family structure that often occurs 
among Southeast Asian refugee families and 
leaves Southeast Asian youth lost and without 
guidance. 

LowelL Massachusetts: A 
Case Study of Police- 
Community Relations 

Relations between minorities and the police 
usually mirror the relations between minorities 
and the community at large. Ihey cannot be 
fully understood in isolation from the broader 
context of the local political and economic cli- 
mate and interracial/ethnic relations. The fol- 
lowing discussion of police-community relations 
in Lowell, Massachusetts, is embedded in the 
larger context of interracial/ethnic relations in 
Lowell. The case study of Lowell demonstrates 
the strains on those intergroup relations that can 
occur when a small community is transformed 
overnight by a large influx of immigrants and ref- 
ugees, many of whom are limited English profi- 
cient, who require extensive commitments of 
social service and other resources to help them 
integrate into the community. 

Lowell was established in 1826 and grew with 
the booming textile industry along the Merri- 
mack River, attracting successive waves of im- 
migrants. By the 1890s, when the textile industry 
reached its peak, Lowell was widely recognized 
as a city built by immigrants working in textile 



ers over ihcsc same issues." 
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mills. For about five decades starting in the 
1920s, Lowell endured a long period of eco- 
nomic depression. In the mid-1970s, however, 
beneOting from a statewide economic turn- 
around, Lowell experienced an economic revi- 
talization. The city's vacant industrial land area 
diminished from 100 acres in 1978 to none in 
1987, and over the same period its unemploy- 
ment rate dropped from 13.8 to 3 percent. 

Lowell's economic opportunities attracted 
Southeast Asian iminigrants and refugees to the 
city in large numbers during the early 1980s. In 
1980 the size of the Southeast Asian population 
in J-X)well was less than 100, bui it had increased 
three-hundred-fold to roughly 30,000 by the 
mid-19R0s. Tnen, Southeast Asians made up 30 
percent of IriweH's population (Cambodians at 
25 percent, and Laotians and Vietnamese at 5 
percent).^ The phenomenal growth of LowelFs 
Southeast Asian population during the early 
1980s posed tv/o serious dilemmas for the city of 
Lowell: how to educate Southeast Asian chil- 
dren, most of whom had limited English profi- 
ciency, and how to provide adequate police 
protection to Southeast Asian residents. 
Lowell's failure to solve the problem of educat- 
ing Southeast Asian children serves as a back- 
drop for understanding the subsequent 
breakdown of police-community relations. 

By 1987 the proportion of Lowell's school 
children who were minorities had grown to 40 
percent. Faced with a massive influx of students, 
the Lowell School Committee set up makeshift 
classrooms in nonschool buildings, often result- 
ing in substandard, unsafe conditions for stu- 
dents (e.g., a basement boiler room, an 



auoitorium storage area, and a converted bath- 
room with a toilet stall in it). Incoming minority 
students were generally assigned either to the 
makeshift classrooms or to specific schools. As a 
result, Lowell's public schools became highly 
segregated. For example, in 1986 one school was 
100 percent minority, and other schools had 74, 
72, 55, and 53 percent minority enrollment, re- 
spectively, whilo a few schools had minority en- 
rollment as low as 4.2 percent and 3.6 percent. 
The Lowell school system had also failed to 
build necessary teaching personnel to implement 
much-needed bilingual/bicultural education pro- 
grams in the Lowell public schools. 

Concerned with high dropout rates among 
Lowell's language-minority students as well as 
the substandard educational environment and 
insufficient teaching personnel in LowelFs 
schools, minority parents and community leaders 
made repeated attempts to improve the situa- 
tion, consulting and pleading with city and 
school officials, but to no avail. Tn OuC of the 
meetings with the Lowell School Committee, 
parents of language-minority students requested 
interpreters, since at least half of the 100 or 
more people present, mostly parents of Hispanic 
and Southeast Asian students, could not speak 
or understand English. Yet one committee 
member left the meeting saying he would not at- 
tend a school committee meeting that was not 
conducted in English. His departure broke the 
quorum, touching off an "explosive racial con- 
frontation."^^' During the ensuing melee, this 
committee member was quoted as saying, "I've 
seen enough of ^^u on the streets" to an angry 
Hispanic parent. 



59 This accounl is drawn from Peter Nicn-chu Kiang, "Southeast Asian Parent Empowerment: llie Challenge of Changing Demo- 
graphics in I x)well, M/i," Asian American Policy Review, vol. 1, no. 1 (1990). 
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Ix)weir£ population. "Asians in America: 1990 Census, Classification by Stales," /1 Week, August 1991, p. 30. 
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In addition to such incidents of outright racial 
hostility, advocates of minority students* educa- 
tion encountered an entrenched barrier pre- 
venting the hirin", of bilingual/ESL (English as a 
Second Language) teachers: the city and the 
school committee required that candidates for 
bilingual/ESL teaching positions pass the Na- 
tional Teachers Examination (HTE). Many of 
the candidates, for whom English was a second 
language, were unable to pass this exam, which 
had not been validated for language-minority 
test takers. Under State law, however, Lowell 
and the school committee are "free to abandon 
reliance on the NTE and substitute a more equi- 
table measure for hiring bilingual/ESL teachers^ 
but they have deliberately refused to do so." 
Because of this requirement, most of the candi- 
dates for bilingual/ESL positions were effec- 
tively barred from attaining eligibility for 
permanent employee status. They were forced 
to work instead as temporary teacher aides, 
which meant lower pay and fewer fringe bene- 
fits. 

The city and school system's apparent intran- 
sigence in providing for the needs of minority 
students and the occasional incidents of racial 
hostility, in addition to the deprivation of equal 
educational opportunity for the city's minority 
students, finally prompted concerned parents to 
file a suit with the Federal district court against 
the Lowell School Committee in 1987. The 
suit resulted in a consent decree designed to im- 
plement a long series of comprehensive reme- 
dial programs providing relief for the concerns 
of the Hispanic and Southeast Asian parents. 



Aggravating this already poor situation was a 
series of events that took place over the past few 
years that added to the concern, worry, and ap- 
prehension in Lowell's Southeast Asian commu- 
nity. These events arc briefly described below: 

• A few years ago, a proposal for the con- 
struction in the city park of a 12.5-foot concrete 
statue as a symbol of the Southeast Asian contri- 
bution in Lowell was turned down by the city 
council. One council member allegedly said, "I 
fought in the Vietnam War, and I don't want 
that stuff in our city park." 

• On September 15, 1987, an 11-year-old 
white student accosted Vandy Phorng, a 13- 
year-old Cambodian student, while Vandy and 
his brothers were walking along the canal near 
their home. After making racial comments about 
Vandy's background, the white youth punched 
Vandy in the face, dragged him down a flight of 
stairs to the canal, and pushed him into the 
water. Vandy was carried away by the strong cur- 
rent and drowned. 

• On May 12, 1989, a male University of 
Lowell student harassed a female board member 
of the Cambodian Mutual Assistance Associa- 
tion. He blocked the Southeast Asian woman 
from entering a Burger King restaurant in Low- 
ell, saying, "What do you think — ^you own this 
country? Go back to your f — ing country or I 
will kill you." On May 13, she received a phone 
call from a man saying, "If you don't go back to 
your f — ing country, I will kill you." She recog- 
nized the voice as that of her harasser. On June 
1 he was arrested on a criminal warrant for as- 
sault and battery, threatening to kill, and a civil 
rights violation. ^ 
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• In the November 1989 election, voters in 
Lowell endorsed a nonbinding referendum de- 
claring English as the city's official language by a 
margin of 3 to 1 in one of the largest turnouts in 
recent years. The sponsor of this referendum 
was the same school committee member who 
had allegedly manifested racist behavior in the 
past and precipitated a racial clash by refusing to 
allow interpreters for parents with limited En- 
glish proficiency (see above). This person pub- 
licly stated his intention to force the issue at the 
State and Federal levels. Southeast Asians and 
Hispanics interpreted the outcome of the refer- 
endum as a reflection of underlying antiminority 
sentiment. The Southeast Asian opponents of 
the English-only movement fear that "it will in- 
spire and legitimize discrimination."^^ 

• As previously recounted in chapter 2, in 
January 1990, John Silber, then the candidate 
for the Democratic nomination for Governor of 
Massachusetts (and eventually the Democratic 
nominee) was widely quoted as making anti- 
Cambodian remarks. He called Massachusetts "a 
welfare magnet" that had "suddenly become 
popular for people who are accustomed to living 
in the tropical climate," and he said, "Why 
should Lowell be the Cambodian capital of 
America? It is extraordinary. Why should they 
all be concentrated in one place? This needs to 
be examined. "^^ 

These events added to Southeast Asians' dis- 
trust of and isolation from the broader Lowell 
community. Sensing anti-Asian hostility in the 
outside world and burdened with the struggle of 
surviving in a strange country, most Southeast 



Asians lived secluded lives within their ethnic 
communities. An effective bridge of communica- 
tion did not exist between Southeast Asians and 
the city of Lowell. Thus, when Southeast Asians 
increasingly became the victims of robberies and 
attacks by community youth gangs, they became 
fearful for their physical safety, but they were re- 
luctant to turn to the police for heip. The vul- 
nerability of Southeast Asians in Lowell and the 
inability of Lowell police to protect them is un- 
derscored in the following incident. 

At 10:00 p.m. on June 28, 1990, two masked 
gunmen pumped four bullets into Chhoeung 
Ley, a Cambodian man, inside his home. Rob- 
bery by a Southeast Asian youth gang was sus- 
pected by the police. The police investigation of 
the murder did not make meaningful progress, 
and the police appealed to the Southeast Asian 
community to come forward with pertinent in- 
formation. The police appeal for murder clues 
was met with unresponsive reticence on the part 
of the community, however. Southeast Asian 
community leaders feel that the lackluster re- 
sponse to the police appeal for information 
arose out of a general perception in the South- 
east Asian community that the Lowell police as 
a whole are insensitive to and neglectful of 
Southeast Asian concerns and that the police 
make overtures to the community only when 
they desperately need the help of the Southeast 
Asian community. More significantly, the police 
are viewed neither as worthy of community trust 
nor as capable of protecting informants aeainst 
possible retaliation by the perpetrators.^ The 



71 

72 
73 

74 



Nancy Costcllo. "Judge Bare Sludcnl from Thai Activist," Lowell Sun, July 15, 1989, p. 1; J^^ie Yuan and J. Shiao, "Dr. Prm 

Si'ksawat, Victim of Racial Harassment in Lowell," The [Asian Am rtk an Resource Workshop J Newsletter, August 1989, p. 1. 

Jules Crittenden, "City Campaign May Spawn Statewide Ballot Battle." Lowell Sun, Oct. 26, 1989, p. 1; Jules Crittenden "Lowell 

Voters Say 'Yes' lo English Referendum," Lowell Sun, Nov. 8, 1989, p. 1. 

Constance L. ! lay.i. "Remarks Infiamc Massachusetts Contest," New York Times, Jan. 27, 1990. 
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Ley murder case remains unsolved after 15 
months.^^ 

The Ley murder surfaced the ordeal of fear 
and intimidation many Southeast Asians have 
been forced to live under and also revealed the 
inadequacy of police protection in Lowell, as 
well as police inability to penetrate ethnic com- 
munities. A few days after the murder, Lowell's 
mayor appealed to the Southeast Asian commu- 
nity to come forward with information regarding 
the case and agreeci with community leaders on 
the urgent need to recruit Southeast Asian po- 
lice officcrs^^ Howevv-r, the mayor's recruitment 
pledge was received by mpst Southeast Asians in 
Lowell as an empty political gesture necessitated 
by the emergency at hand. Fifteen months after 
the mayor s pledge, the Lowell police were still 
without Southeast Asian police officers. 

The Ley murder was only one of a series of 
crimes by Southeast Asian youth gangs and oth- 
ers against members of Lowell's Southeast Asian 
communities, and most of these crimes were not 
resolved by the police. According to a police 
source, in the past 3 years there have been ap- 
proximately 40 cases of shooting, armed home 



invasion, robbery, and extortion against South- 
east Asians in Lowell, and police have cleared 
between 30 percent and 40 percent of the 
cases.^^ On the average, then, every month at 
least one crime committed against the Southeast 
Asian community is reported to the police, and 
two cases out of three go unsolved. This fact 
alone would explain why, as alleged by commu- 
nity leaders. Southeast Asians in Lowell feel vuj- 
nerable and unprotected by the police. 
Moreover, many community leaders suspect that 
Southeast Asians in Lowell seriously underre- 
port crimes committed against themselves, par- 
ticularly when crimes appear to be committed by 
other Asian Americans. Thus, the actual fre- 
quency of crimes and the rate of unresolved 
cases may be much higher than apparent from 
police records. 

The seriousness of this situation invites in- 
quiry as to why there are no Southeast Asian po- 
lice officers on the city police force and how the 
police can offer equal protection to Southeast 
Asian citizens without Southeast Asian repre- 
sentation on the force. At a February 1990 
meeting with Commission staff,^^ city officials 
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stated that they were fully aware of the need to 
recruit police officers of Southeast Asian ances- 
try, but that their good faith efforts in recruit- 
ment had not succeeded. The officials gave 
several reasons for their recruitment failure: 1) 
Southeast Asians do not take statewide qualify- 
ing examinations (i.e., they do not seem inter- 
ested in becoming police officers); 2) U.S. 
citizenship is required to be a police officer, but 
most Southeast Asians in Lowell have not 
earned their citizenship yet; and 3) many South- 
east Asians in Lowell are limited in English pro- 
ficiency and lack necessary understanding of the 
workings of U.S. society and its culture. The of- 
ficials further claimed that the city is prohibited 
from requesting waivers of the statewide exami- 
nation for Southeast Asian candidates because 
of an earlier court order regarding black and 
Hispanic hires in the police force.^^ 

Contradicting the city officials' contention 
that Southeast Asians were not interested in 
joining the police force and that most were not 
qualified, community leaders, at a separate 
meeting in February 1990, cited specific individ- 
uals who had tried to become police officers in 
Lowell and asserted that, with effectively tar- 
geted promotion, more Southeast Asians would 
consider law enforcement as a career, and with 
proper coaching and training, many would pass 
necessary examinations. City officials expressed 
their desire to hire a Southeast Asian police offi- 
cer, but they had not requested the State depart- 
ment of personnel to exempt the city of Lowell 
from State requirements for Southeast Asian 
candidates.^'' 



In this connection it is also instructive lo re- 
view some events that took place after the Ley 
murder of June 1990. In anticipation of the 
State qualifying examination for police officers 
scheduled for October 1990 and in respoase to 
the mayor's pledge to recruit Southeast Miun 
police officers, the Cambodian Mutual Assis- 
tance Association (CMAA) of Lowell volun- 
teered to advertise orientation/training 
workshops and offer bilingual interpretation ser- 
vice for the workshops, and city officials agreed 
to arrange such workshops.^* Although a great 
deal of interest was generated in the Southeast 
Asian community, the promised workshops were 
never held, and the aspiring Southeast Asians 
were once more let down. This failure was due 
to a breakdown in communications between the 
city of Lo' ,11 and the State agency responsible 
for conducting such workshops, le., Lowell was 
overlooked as one of the high-priority workshop 
sites, and workshops could not be arranged in 
time for the examination. Even this fact of slip- 
page and oversight, however, was discovered 
only when the CM.V^ took the initiative of in- 
quiring why there was no notice of tiie planned 
workshops. Although there may be a good ex- 
planation for the breakdown in communication, 
it is clear that the urgency of the situation was 
not conveyed to the State agencies with suffi- 
cient intensity. As a result. Southeast Asian can- 
didates now have to wait for another 2 years to 
take th(^ statewide examinatfon. In the mean- 
time, the Southeast Asian community must con- 
tinue to suffer from inadequate police 
protection and cope with the overwhelming 
sense of fear and vulnerability.^^ 
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The general situation in Lowell is largely the 
result of a severe shortage of resources available 
to provide essential services to help immigrant 
and refugee newcomers integrate into the com- 
munity. When large numbers of Southeast Asian 
refugees arrived in Lowell almost overnight in 
the early 1980s, Lowell was unable to cope with 
the strains on its public schools and social ser- 
vice agencies which were unprepared to cope 
with the sudden increase and to provide neces- 
sary educational services to Southeast Asian stu- 
dents and adults with limited proficiency in 
English. As Lowell struggled to deal with this sit- 
uatit^n, Massachusetts' eranomic miracle turned 
into an economic debacle, and special State 
funds that had been available to help localities 
provide basic services to Southeast Asian refu- 
gees dried up. At the same time, funding pro- 
vided to Lowell by the Federal Government, 
although never adequate to meet the need, also 
began to decline. Although Lowell has received 
special annual grants from the Office of Refu- 
gee Resettlement (ORR) to address the impact 
of sewndary migrants on the Lowell school sys- 
tem, the amount of these grants was cut in half 
in 1991. to $225,000.^ The total amount allo- 
cated to Massachusetts for cash and medical as- 
sistance by ORR also declined dramatically, 
although the number of refugees arriving in 
Massachusetts increased.^^ Also, the Lowell 
school district was hit with a $4 million budget 



cut in 1991, making it even more difficult for 
Lowell to provide for the needs of Southeast 

90 

Asian students out of its own resources. Ac- 
cording to the Massachusetts State refugee co- 
ordinator, most of the rest of ORR funding 
available to Lowell can only be used to provide 
for employment training of those refugees who 
have been in the country for less than 8 months, 
and none of it can be used for refugees who 
have been in the country for more than 3 years. 
Since most of Lowell's Southeast population ar- 
rived in the United States more than 3 years ago, 
they are not eligible to receive ORR funds.^^ 

The difficulties encountered by Lowell in try- 
ing to provide basic services to Southeast Asian 
newcomers may be typical of the situation faced 
by small communities across the country. In the 
State of California, for instance, only the 13 
most affected communities (based on the num- 
ber of refugees) receive any Federal funds, and 
an official of the California Department of So- 
cial Services, Policy and Systems Branch, which 
is responsible for allocating the Federal funds, 
was adamant in his contention that the Federal 
funds were inadequate to meet the needs of the 
refugees. There is a clear need for more Fed- 
eral and State aid to help communities provide 
essential services to Southeast Asian and other 
immigrants and refugees. 



?lep[U)nc interview, Ocl. 24, 1990. 

86 As of early October 1991, no Southeast Asian person was in the Ix)well City Hall or the Lowell Police Department, and citizens of 
Southeast Asian ancestry in Ixiwell continued to encounter barriers in accessing the city hall and the police department. Uong in- 
terview. 

87 Regina Ix:c, State Refugee Coordinator, Massachusetts Office for Refugees and Immigrants, telephone interview, Nov. 20, 1991 
(hereafter cited as I.ec Nov. 20 interview). 

88 Richard I lowe. Mayor, I^well, MA, telephone interview, Nov. 20, 1991. In addition to the $225,000 grant, Lowell received $59,000 
f(>r outreach by the police department to the Cambodian community. Only a small fraction of this amount was allowed for inter* 
preters, however, far less than necessary for effective police work in Lowell's Southeast Asian community. Stevens interview. 

89 Regma Ixrc, State Refugee Coordinator, Massachusetts Office for Refugees and Immigrants, telephone interview, Nov. 26, 199L 

90 George N. Tsapatsaris. Superintendent, Lowell School District, telephone interview, Nov. 20, 1991. 

91 Lcc Nov. 20 interview. 

92 Frank llondis, California Department of Social Services, Polic>' and Systems Branch, telephone interview, Nov. 22, 1991. 
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Chapter 4 



Access to Educational Opportunity: Asian American 
Immigrant Children in Primary and Secondary Schools 



Over the past two decades the United States 
has experienced a major influx of refugees and 
immigrants from Asia. This influx has brought 
with it a new generation of Asian American chil- 
dren who are either themselves immigrants or 
refugees or who are the American-born children 
of recently arrived immigrants or refugees. Many 
of these children enter our schools unfamiliar 
with mainstream American culture and knowing 
little or no English. This chapter focuses on the 
problems that confront this new generation of 
Asian American children as they enter our pub- 
lic primary and secondary school system.^ 

The chapter begins by describing the condi- 
tion of Asian American immigrant children^ in 
our schools and by assessing their academic per- 
formance levels and goes on to examine the edu- 
cational services these children are receiving in 
our schools. It then describes the legal protec- 
tions available to these children under Federal 
civil rights laws and outlines the recent history of 
Federal enforcement of these protections. Next, 
the chapter turns to examining the effects of ra- 
cial tensions on Asian American immigrant stu- 
dents. Finally, it looks at promising avenues for 
improving the educational opportunities for 
Asian American students in our public schools. 



Asian American Immigrant 
Students in American 
Schools 

The CGnditlon of Asian American 
Immigrant Students 

Asian American immigrant children^ particu- 
larly those who come from families at the bot- 
tom of the socioeconomic scale^ face a multitude 
of learning and adjustment challenges that main- 
stream students do not confront. The recogni- 
tion that they live in two very different worlds, 
that of the family and that of the mainstream so- 
ciety, may be a step to realizing what they have 
to undergo as they enter our nation's schools. 

The family situations of Asian American im- 
migrant students are typically very different from 
those of their fellow students. Often, their par- 
ents do not speak English and are having great 
difflculty in making the transition into American 
society. Their family is likely to be living below 
the poverty level, with their parents either 
working extremely long hours to make ends 
meet or unable to find jobs at all. Because the 
immigrant students, although often themselves 
limited English proficient (LEP), are frequently 
more familiar with the English language and 



1 Tht chapter addresses only tangentially issues related to the educational opportunity of native-born Asian American students 
whose parents were bom in this country or who arrived many years ago. 

2 In this chapter, the term "immigrant children" refers to children who are either immigrants or refugees themselves or who are the 
U.S.-born children of recently arrived immigrants and refugees. Many immigrant Asian American children are limited English pro- 
ficient or formerly limited English proficient. 

3 For instance, over 75 percent of Southeast Asian students in San Diego City public schools live below the poverty line. Ruben G. 
Rumbaut, "Immigrant Students in California Public Schools: ASummaiy of Current Knowledge," October 1989, table 6 (hereafter 
cited as "Immigrant Students"). 
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American customs and culture than their par- 
ents are, they are often forced to take on the 
role of go-between or interpreter between their 
parents and society at large. 

At quite an early age. . .children serve as interpreters 
for their parents and help their families confront 
many adult tasks. For example, if their tenement has 
no heat in the winter, the school child who knows En- 
glish might be the one to place a telephone call. . 
.these immigrant children face much more responsi- 
bility and pressure than the average American school 
child."* 

This role reversal undermines parental author- 
ity, sometimes leading to tensions within Asian 
American immigrant families. 

For children from Southeast Asia, an unusual 
dimension of their life experience needs to be 
recognized. Because of the political turmoil in 
Southeast Asia, most Southeast Asian children 
carry scars from the ordeal of surviving the ex- 
treme hardship of the battlefields and refugee 
detention cam^)S or arduous boat rides to free- 
dom. Still vivid and alive are their memories of 
starvation, violence, torture, cruelty, and even 
witnessing the rape and murder of their parents, 
siblings, or relatives. Indeed, post-traumatic 
stress syndrome (which includes such symptoms 
as depression, severe insomnia, nightmares, 
reliving war experiences, isolation, and suicide) 
is common among refugee children.^ These chil- 
dren often cannot turn to their families for com- 
fort and support. Many live in families that have 
been torn apart by the violence in Southeast 
Asia: for instance, less than half of the Cambo- 
dian students in San Diego live in two-parent 



households (many live with their widowed moth- 
ers).^ The adults they live with also have ex- 
tremely high rates of post-traumatic stress 
syndrome and are having immense difficulty 
coping with everyday life. They often have little 
or no emotional or physical energy left over to 
give to their children. In addition to the devasta- 
ting effects of the war itself on these families, 
the dislocation from non- Western societies and 
the extremely low education levels of many adult 
refugees (especially women)^ leave many South- 
east Asian parents ill-prepared to cope in Amer- 
ican society and with little background for 
helping their children in school or even under- 
standing what they are doing there. 

During the schoolday, Asian American im- 
migrant children are transported into a different 
world. They are Americans— trying to become 
like their peers and belong to the mainstream; 
and they are outsiders — trying to fit into a for- 
eign land with a foreign tongue. Instead of en- 
countering a supportive school environment, 
Asian American immigrant students all too often 
And schools that are unprepared to deal with di- 
versity, teachers who do not know their lan- 
guages and culture and are insensitive to their 
needs, and an atmosphere that is unfriendly and 
frequently charged with racial hostility. On the 
playground, other students may ridicule them for 
their accent, demeanor, or look. They may call 
them names or shout at them, ' Go back where 
you belong!" Older students may be physically 
harassed and even provoked into physical lights, 
sometimes involving weapons. Quickly, Asian 
American immigrant children are made to feel 
like outsiders in our schools, which detracts from 



4 Ying Chen, cilcd in John Willshirc Carrcra, New Voices: Immigrant Students in U.S. Public Schools (Boston, MA: National Coali- 
tion of Advocates for Students, 1988), p. 21 (hereafter cited asNrK* Voices). 

5 Ibid., p. 24, and I^urie Olsen, Crossing the Schoolhouse Border: Immigrant Students and the California Public Schools (San Fa - 
Cisco: California Tomorrow, 1988), p. 23 (hereafter cited as Crossing the Border). 

6 "Immigrant Students," p. 22. 

7 The average education levels of the parents of Southeast Asian students in San Diego city schools range from 8.9 years for the 
Vietnamese to 1.3 years for Hmong students. On the average, the Finglish literacy rates of Southeast Asian mothers was poor. "Im- 
migrant Students," table 6. 



69 



their ability to concentrate on school work and 
often has devastating consequences for their 
self-esteem. 

Thus, Asian American immigrant children 
find themselves torn between the conflicting val- 
ues of home, on the one hand, and peer group 
and school, on the other hand. According to the 
testimony of an 1 1th grade Cambodian girl: 

My family has such set values and they hold to them 
strongly. They hold onto the old ways. It is very diffi- 
cult to explain something to them about my life now. 
We end up always arguing -about school, religion, 
how I dress, what I can and can't do. They even get 
mad at me for arguing. They say I shouldn't talk back. 
I hate my family. We fight all the time. 

All these factors contribute to the undermining 
of traditional Asian family life, which too often 
leaves Asian American LEP students without 
meaningful parental support or authority at a 
time when they desperately need them.^ 

The Academic Performance of 
Asian American Immigrant 
Students 

Because of the language and cultural barriers 
they face, Asian American immigrant students 



are at risk of low achievement in our schools. 
English competence is known to be an import- 
ant predictor of academic success.^^ "Nothing 
more effectively separates students from the 
mainstream of school experience than the inabil- 
ity to speak English and to communicate with 
others."^^ When students feel like outsiders in 
the school environment, do not have a sense of 
belonging, have few friends involved in school, 
and are not integrated into the social or aca- 
demic life of their school, they become likely 
candidates for academic failure. 

Unfortunately, the lack of adequate data criti- 
cally hampers efforts to evaluate the academic 
performance of Asian American immigrant stu- 
dents. No comprehensive data on the academic 
achievement of Asian American immigrant stu- 
dents are available. What data do exist provide 
a mixed picture of how these children are doing 
in school. By some measures, they appear to be 
succeeding academically, but other indicators 
suggest that there are some serious problems as 
well. In particular, the most recent wave of im- 
migr nt and refugee children from Asia seems to 
be encountering more educational difficulties 
than earlier waves. 

The following discussion examines what exist- 
ing data on grades, test scores, dropout rates, 



8 11th grade (lijmbodiangirl, as quoted in Crossing the Border, p. 31. 

9 l\vo valuable ethnographic case studies examine the school and family situations facing infimigrant Asian American children in de- 
tail: Henry T, Trueba, 1 ,ila Jacobs, and llli/^bcth Kirlon, Cultural Conflict and Adaptation: The Case of Hmong Children in Ameri- 
can Society (New York: Calmer Press, 1990), and Margaret A. (Jibson^Accofrifnodation Witliout Assimilation: Sikh Immigrants in 
an American High School (Ithaca, NY: Cornell University Press, 1988). 

10 Joan Baralz-Snowden, Donald Rock, Judith Pollack, and Gita Wilder, The Educational Progress of Language Minority Children: 
Findings from the NAEP 1985-1986 Special Study (Princelon» NJ: Eiducational Testing Service, May 1988), p. 174 (hereafter cited 
AS 1988 NAEP Report). 

1 1 Patricia Ciandara, California Assembly Office of Research, Sacramento, CA. Cited in New Voices^ p. 66. 

12 Council of Chief Stale Schcwl Officers, School Success for Limited English Proficient Students: Ihe Challenge and State Response 
(February 1990), p. 15 (hereafter cited as School Success of LEP Students), For example, this report notes that: "the most over- 
arching conclusion to be drawn from the surveys is that lack of adequate data poses a serious barrier to enlightened, effective pro- 
gram development and service delivery. We do know that there are significant numbers of Ii:P children who are not receiving 
services that they need in schcHil. But we found it difficult, if not impossible, to even ascertain how many \M? children tliere are, 
where they are. and whether they are !)cing served." Ibid., pp. 20-21. 

13 Ibid., p. 15. 1 luynh Dinh Te, "Southeast Asian Students: Facing the Language Challenge,'' Equity NewSy April 1988 (two-page doc- 
ument; pages unnumbered). 
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and post-school aspirations reveal about the aca- 
demic achievement levels of Asian American im- 
migrant students. 

Grades and Test Scores— Grades and test 
scores are a primary measure of how well stu- 
dents are doing in school. Considerable informa- 
tion exists documenting the high average grades 
and test scores of Asian American students as a 
group. However, since the Asian American pop- 
ulation is so heterogeneous with respect to 
ethnicity, length of time in the United States, 
and socioeconomic status, such group average 
information is unlikely to reflect the grades arid 
test scores of Asian American immigrant chil- 
dren. A few studies offer a partial glance at the 
grades and test scores of Asian American im- 
migrant children. 

In the mid-1980s, the Educational Testmg 
Service conducted a national study of the educa- 
tional achievement of language-minority chil- 
dren as part of the National Assessment of 
Educational Progress (NAEP), an ongoing con- 
gressionally mandated project to conduct sur- 
veys on the educational attainment of American 
children.^"* The NAEP study compared the edu- 
cational achievement of language-minority and 
non-language-minority children by race and 
ethnicity, where "language-minority" children 
were defined as children who lived in a home 
where the language spoken by most family mem- 
bers was not English. The study found that 11th 
grade Asian American language-minority chil- 
dren read significantly less well than their rion- 
language-minority counterparts, although little 
difference was found in grades 4 and 8. Only 
one-fifth of Asian American language-minority 



11th graders were at an adept or advanced read- 
ing level, compared with roughly one-half of 
both their Asian American and white non-lan- 
guage-minority counterparts. 

The NAEP sample, however, excluded chil- 
dren whose English proficiency was deemed by 
their schools to be too low for them to take the 
NAEP Reading Assessment test. Roughly 11-13 
percent of Asian children were excluded from 
the sample." If they had been incorporated in 
the study, the difference in reading performance 
between language-minority and non-language- 
minority children would have undoubtedly been 
much greater, because the reading scores of the 
least English proficient would have been very 
low. Thus, in all likelihood, the NAEP study se- 
riously overestimates the educational achieve- 
ment of language-minority Asian American 
children. 

A second potentially valuable resource tor 
studying the educational attainment of Asian 
American children nationally is the National Ed- 
ucation Longitudinal Survey (NELS), which 
began studying eighth graders in 1988 and had 
1,501 Asian students in its sample. NELS in- 
cludes a host of information about these stu- 
dents, including information about their English 
proficiency. Unfortunately, this study has the 
same drawback as the NAEP study: NELS sys- 
tematically excludes persons with very low En- 
glish proficiency from its sample. To date, there 
has been only one study of NELS that concen- 
trates on Asian American children. Unfortu- 
nately, this study does not distinguish between 
recent immigrants md children whose families 
have been in the United States for generations. 



14 Joan C. Haratz 



-Snowdcnand Richard Duran. 77,e£-^c.«c,„„//Vc,^e«c>/Z.«gu^^ 
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NAEP Rcadin, Sun:y (Princeton. NJ: Educational Testing Service. January 1987) (hereafter ctcd as 1987 NALP Report) 



15 lbid.,p.59,lab!c21. 

16 Ibid., p.64,lahlc22. 



E^hlh Grade (paper presented at the annual conference of the National Association for B.l.ngual Educat.on. Wash.ngton. DC. 
Jan. 11, 1991). 



The study does show reading and math achieve- 
ment scores separately for each Asian group, 
however, revealing considerable heterogeneity 
in achievement within the Asian American stu- 
dent population. For instance, the composite 
reading and math achievement scores of Chi- 
nese, Japanese, Korean, and South and West 
Asian children were well above the national av- 
erage, but the composite scores of Southeast 
Asian and Filipino children were average, and 
the scores of Pacific Islander children were well 
below average. Children from all Asian groups 
had higher math scores than reading scores.''' 

State and local studies provide additional in- 
formation on the educational achievement of 
Asian American immigrant children. An analysis 
of the performance of language-minority chil- 
dren on the California Assessment Program 
(CAP) exams concluded: "With few exceptions. 
. . , most immigrant language groups scored 
below the norm in all subject areas. Southeast 
Asian and Hispanic immigrant students ap- 
peared most at risk on the basis of these test 
scores." The study also noted that the data not 
only demonstrated the heterogeneity of the 
Asian American immigrant population, but also 
dispelled the model minority myth: 

The CAP test scores reveal that when results for all 
Asian groups are combined, the higher achievement 
of some obscures the need of certain other Asian lan- 
guage subgroups, such as the Southeast Asians. And 
the relatively lower reading and writing scores of all 
immigrant Asians shatters the myth that all Asian stu- 



dents excel and need little in the way of language as- 
sistance and support. 

Finally, the study found that self-reported grade 
point averages and teacher comments indicated 
that, despite low test scores, Asian language-mi- 
nority children received very high grades. 

One local study analyzed the school records 
of all Southeast Asian children in the city of San 
Diego schools and also matched the school re- 
cords with family information for a subsample of 
the children. That study found that the cumu- 
lative grade point averages (GPAs) of Southeast 
Asian 11th and 12th graders in San Diego was 
2.52, higher than the white GPA of 2.33.^ The 
average GPA of Southeast Asian students who 
were classified as LEP was somewhat lower than 
thrfl of those who were nol».but was not lower 
than the average GPA of native-born white stu- 
dents. Among Southeast Asians, Vietnamese 
and ethnic Chinese students had the highest 
GPAs, and Hirong students had intermediate 
GPAs (but still higher than those of white stu- 
dents). Laotian and Cambodian students had 
GPAs at or below those of whites.^ 

The San Diego study found, however, that de- 
spite their average or above-average GPAs, 
Southeast Asian 11th and 12th graders per- 
formed less well than white students on reading 
and math achievement tests administered by San 
Diego city schools.^ The reading scores of 
Southeast Asian students were lower than those 
of all other groups in the city, except for Samoan 
students, and well below the national norm." 



19 Ibid., table 3. 

20 Crossing the Bordei , p. 86. 

21 Ibid., p. 87. 

Off!r '"'"J '^'"^P"'''"' of SoutHeast Asian Refuser YoutH: A Comparand Snui,. F.nal Report .o .he 

Office of Refugee Resettlement (Januao^ 1988) (hereafter cited Adaptation of Youth) ^ 
Ib.d. p. 21a. f,g. 3.5. TTie study found that (other) A.ian and Filipino students also had grade point averages above the white aver 
age. but that Pacfc Islande. and Sa.oans had grade point avenges far below the wh.te averare (2.01 aTd" T^^a^L Z 
Samoan GPA was lower than that for any other group. Ibid. ^ ' ""•^^"^'J')- 

24 Ibid., p. 21c, rig. 3-7. 

25 Ibid. 

26 The tcst.s used by San Diego city schools are the Comprehensive Tests of Basic Skills. 
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The math scores of Southeast Asian students, al- 
though slightly below those of white San Diego 
students, were somewhat above the national 
norm. It should also be noted, however, that the 
scores reported in the study do not reflect the 
achievement of students with the lowest English 
proficiency, because the tests are not adminis- 
tered to LEP students until their English profi- 
ciency is deemed minimally adequate to take the 
test. 

The San Diego study's finding that Southeast 
Asian students have higher grade point averages 
than other groups, but lower achievement 
scores, especially in the area of reading confirms 
the similar finding of the California-wide analy- 
sis cited above. The discrepancy between the 
test scores and grades of Asian American im- 
migrant students may be indicative of the hard 
work many Southeast Asian students put in to 
overcome the barriers they face; the difficulties 

iited-English-proficient students may have 
with time-constrained exams as compared with 
the type of learning that goes on in the class- 
room; or students choosing to specialize in 
courses, such as mathematics and science 
courses^ where reading achievement is less fun- 
damental. On the other hand, it may also indi- 
cate that Southeast Asian students are being 
given higher grades because they work hard, at- 
tend regularly and turn in their assignments, or 
because teachers stereotype all Asian students 
as high achievers, and not necessarily because 
they are really learning something.^^ 



Dropout Rates— The language and cultural 
barriers faced by Asian American immigrant 
children make them prime candidates for drop- 
ping out of school. Previous research has found 
that language-minority students have dropout 
rates that are twice as high as the dropout rates 
of non-language minority students.^ "Limited 
proficiency in English is a significant factor con- 
tributing to students dropping out at all levels of 
education. There are some indications that 
some groups of Asian American immigrant stu- 
dents may have high dropout rates. An examina- 
tion of the attrition rates of California school 
districts with high concentrations of LEP stu- 
dents showed that "the highest average attrition 
rate (48 percent) was for the schools with large 
concentrations of Southeast Asians. High 
dropout rates have also been reported for sub- 
groups of Asian Americans: 46.1 percent for 
Filipino school students*^^ and 60 percent for Sa- 
moans^ in California. In Lowell, Massachusetts, 
where approximately 33 percent of the public 
school population are Southeast Asians, during 
the 1986-1987 school year "over half of the 
Laotian students who started out the school year 
in the Lowell High School dropped out due to 
the absence of Lao-speaking staff there to pro- 
vide school instruction or counseling.'' 

There is very little firm data on the dropout 
rates of Asian American students, however. The 
NAEP study cited above looked at the propor- 
tion of language-minority students nationwide 
who were older than average for their grade 
level and who most likely had repeated grades. 



27 Ibid., p. 34a, fig. 3.18. 

28 Ibid., p. 34. 

29 See Crossing the Borden p. 87. 

30 Ibid., p. 90. 

31 California Slate University, Curriculum and Assessment Cluster Committee, California's Limited English Language Students: An 
Intersegmental Agenda (September 1989), p. 1. 

32 Ibid., p. 88. 

33 Lisa Javier, Executive Director, Search to Involve Filipino Americans, Los Angeles, CA. Cited in New Voices, p. 66. 

34 Audrey Yamayaki-Noji, Commissioner, Orange County Human Relations Department. Cited in New Voices^ p. 66. 

35 Hispanic Parents Auvisoiy Council v. Xouleharas, Civ. Action No. 87-1968-MA (D. Mass., July 31, 1987) at 24. 
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Since grade repetition has long been considered 
predictive of subsequent school dropout, these 
data provide some indications about the dropout 
risks for Asian American language-minority stu- 
dents. The study found that the incidence of 
above-grade ages among fourth and eighth 
grade Asian American language-minority stu- 
dents was comparable to that of Asian American 
non-lan^uage-minority students and to that of 
white students and lower than those of Hispanic 
and black students. Among 11th graders, how- 
ever, only 61 percent of Asian American lan- 
guage-minority children were at or below the 
age of 17 (the modal age for 11th graders), far 
less than the roughly 84 percent of both white 
and Asian non-language-minority children who 
were 17 or younger. Furthermore, 16 percent of 
Asian language-minority students were 19 or 
older, more than four times the percentage for 
Asian American non-language-minority students 
and 10 times the percentage for white students. 
This percentage was also considerably higher 
than the percentages for Hispanic language-mi- 
nority children (12 percent) and for black stu- 
dents (7 percent)."^ These data could reflect a 
large incidence of grade repetition among Asian 
American immigrant students in high school, or 
alternatively they could indicate that recently ar- 
rived Asian students are placed below their 
grade level in high school to allow them time to 
catch up. 

The NAEP study's question of 4th, 8th, and 
11th grade students about whether they ex- 
pected to graduate from high school provides 



additional evidence on the dropout rates of 
Asian American immigrant students. The NAEP 
study found that in eighth grade, virtually all 
Asian American language-minority students ex- 
pected to graduate from high school.^^ In 11th 
grade, however, 8 percent of Asian American 
language-minority students did not expect to 
graduate, a larger percentage than for any other 
group.^ The study cautions, however, that be- 
cause of the small sample size, the differences 
across groups are not statistically signiHcant^^ 

The study of San Diego high school students 
cited above looks at dropout rates directly. That 
study found a high degree of variation among 
Asian American groups in their rates of dropout. 
Pacific Islanders had the highest dropout rate"^ 
(17 percent) among all the groups in the city, 
and Cambodian students in San Diego had the 
third highest (after Hispanics) dropout rate (14 
percent); the Vietnamese dropout rate (11 per- 
cent) was slightly higher than the white rate (10 
percent). The other Asian American groups had 
dropout rates well below that of white students, 
with Hmong students having the lowest dropout 
rate (5 percent) of all the groups in the city. 

The NAEP and San Diego studies are not ad- 
equate in and of themselves as indicators of the 
dropout rates of Asian American immigrant stu- 
dents, and much more research needs to be 
done before the dropout patterns of Asian 
American immigrant students are known with 
any confidence. However, these indications of 
high dropout rates are disturbing because they 
suggest that schools are failing to meet the 



36 1987 NAEP Report, p. 31 , table 7. 

37 Ibid., p. 33, table 8. Roughly one-fifih to one-quarter of fourth graders of all groups say that they do not expect to graduate from 
high school. Their responses arc unlikely to be sufficienily reliable to warrant serious analysis* Ibid. 

38 Ibid. 

39 Ibid., p. 32. 

40 The dropout rates were measured as the percentage of 10th-12th graders in the school system who dropped out during the 1985-86 
academic year. A student w^^s classified as a dropout if he or siie left school and no request from another school system for the 
student's transcript was received wiihin 4j school days of the student*s departure. ^dd/;w/ion ofYoutli, p. 53. 

41 Ibid., p. 53a, fig. 5-1, This variation in dropout rates among Asian American groups may be accounted for in part by such variables 
as length cf stay in the United States, native language, and educational attainment of parents. 
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needs of a large number of immigrant Asian 
children. Many of these children become frus- 
trated over their lack of academic accomplish- 
ment, feel abandoned by the schools, and turn 
instead to youth gang^ and criminal activitieiS. 
In San Diego, for instance, there has been a no- 
table growth recently in the number of Cambo- 
dian gang members, some of whom were 
involved in a drive-by shooting that killed a 
Hmong soldier who had recently returned from 
th^:: Gulf War, and in Sacramento, Vietnamese 
gang members recently participated in a shop- 
ping mall shootout that killed six people. 

Post-High School Aspirations — ^The post- 
high school aspirations of Asian American im- 
migrant students may be indicative of how well 
they feel they are doing in school. The NAEP 
study asked 11th grade students about their 
plans after high school A higher percentage (56 
percent) of Asian American language minority 
llt.h graders planned to enter college than for 
any other group except for non-language-minor- 
ity Asian students,^ 

The San Diego study documents similarly 
high aspirations for some Asian groups but flnds 
that others have below-average aspirations. Stu- 
dents in San Diego city schools are asked in 10th 
grade what their two top career choices are. The 
San Diego study's analysis of their responses re- 
veals that Vietnamese and Hmong students are 
more likely to aspire to professional jobs and 
less likely to aspire to low-status jobs"*^ than any 
other group. On the other hand, Laotian and 
Cambodian students were the least likely to as- 



pire to professional careers and the most likely 
to aspire to low-status jobs of all the groups in 
the city,"*^ Furthermore, when San Diego city 
schools did a foUowup study to see what became 
of its high school graduates 3 years after gradua- 
tion, although many Southeast Asian students 
had gone on to college, many others were not in 
school and were unemployed or out of the labor 
force.^' 

Existing data sources do not provide an ade- 
quate basis for reaching firm conclusions about 
the educational achievement of Asian American 
immigrant students. They suffer from critical de- 
s\gn flaws (the exclusion of many limited-En- 
glish-proflcient students from their samples) and 
small sample sizes, and they do not always col- 
lect enough information to provide a context or 
explanation for their flndings. Regardless, on 
balance, the data suggest that Asian American 
immigrant students, although performing well by 
some measures, are leaving our public schools 
with some serious deficiencies, particularly in 
the areas of reading and writing, and that some 
subgroups have high dropout rates. Further- 
more, the San Diego study's finding of important 
differences in achievement among Southeast 
Asian gi^.ups underscores the importance of 
studying Asian groups separately. Relying on av- 
erage data is likely to provide misleading evi- 
dence about the nature of the educational 
problems facing Asian American youth. 



42 Kenji Ima, Professor of Sociology, San Diego State University, comments on July 31 Draft Report, pp. 1-2 (hereafter cited as Ima 
Comments). 

43 Ibid. 

44 1987 NAEP Report^ p. 33, table 9. Seventy percent of A in .\merican non-language-minority students planned to go to college. For 
comparison, 45 percent of white* 36 percent of black, and 36 percent of Hispanic non-language-minority students and 32 percent of 
language-minority Hispanics planned to go to college. Ibid. 

45 llie San Diego study defmed clerical jobs, r »rsonal service jobs, police, fire, and military jobs* and blue-collar and agricultural oc- 
cupations to be "law-sis^ius'* jobs. Adaptation of Youths p. 47. 

46 Ibid..p. 47c, fig. 4-3. 

47 Ima Comments, p. 2. 
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The Provision of Educational 
Programs for Asian 
American LEP Students 

Nationwide, there are 3.6 million school-aged 
LEP children."*^ The number of LEP students 
has grown considerably in recent years and is ex- 
pected to continue growing during the coming 
decade. One estimate projected a 35 percent in- 
crease in the number of LEP students between 
1976 and 2000/^ although this is likely to be a 
serious underestimate.^^ Meeting the needs of 
our nation's LEP children is one of the most se- 



riou J hallenges to our educational system in the 
coming decades^ 

A large proportion of Asian American LEP 
students are recently arrived refugee/immigrant 
children from Southeast Asia.^^ Because South- 
east Asians in the U.S. have a much lower mean 
age than other immigrant groups, including 
those from Central America, ^ and Southeast 
Asian women in the U.S* have fertility rates sev 
eral times higher than that of white women, 
the proportion of the Nation's LEP student 
population who are Asian Americans is likely to 
rise considerably in coming years. Even now, 
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In 1982 the U.S. Departmenl of Education reported thai there were approximalely 3.6 million school -aged language-rainority chil- 
dren who were limited in the English-language skills needed to succeed in an English-medium school. U.S. Department of Educa- 
tion, The Condition of Bilingual Education in the Nation, 1982: A Report from the Secretary of Education to the President and the 
Congress (1982), p. 2. Subsequently, in 1987 the Department of Eiducation revised this figure to 1.75 million. U.S. Department of 
Education, Office of Planning, Budget and Evaluation, ''Numbers of Limited English Proficient Children: N^itional, State, and 
Language-Specific Estimates," April 1987, pp. 7-8. 

Although estimates vary, the figure of 3.5 million is used by school officials. For example, the Council of Chief State School Officers 
notes that "approximately 3.5 million children are eligible for special language-related instruction either in English or in the native 
language." Council of Chief Stale School Officers, School Success for Limited English Proficient Students: The Challenge and State 
Response^ February 1990, p. 15. 

Rebecca Oxford -Carpenter, Louis Pol, David lx)pez, Paul Stupp, Murray Oendell, and Samuel Peng, Demographic Projections of 
Non-EnglLsh'Language-Background and Limited-English-Proficient Persons (Kosslyn, VA: InlerAraerica Research Associates, 
1984), pp.19, 68. 

Since the projection used 1976 and 1978 data, it did not take into account the influx of refugees from Southeast Asia and the large 
number of immigrants who arrived in the United States in the late 197^s and during the 1980s, particularly those from Asian coun- 
tries. As a result, the projection was bound to be an underestimate. 

The projection for the State of Califo-iiia illustrates the point. The 1990 projection for California was 712,900 (sec Oxford-Carpen- 
ter, Detnographic Projections, p. 70), but the 1989-1990 school year State survey of students shows the actual number to be much 
higher: 825,500. James A Fulton, Administrator, Educational Demographics Unit, California State Department of Education, 
telephone interview, Aug. 2, 1990 (hereafter cited as Fulton interview). 

As of Sept. 30, 1989, approximately 920,000 refugees from Southeast Asia had b<;en admitted to i!iC U.S. since 1975. The school-age 
population (6-17) was about 24 percent of the total and an additional 19 percent were young adults aged 18-24. U.S. Department of 
Health and Human Services, Office of Refugee Resettlement, Report to the Congress: Refugee Resettlement Program (Jan. 31, 1990), 
pp. 6, 76, andA-1. 

In California, 53 percent of LEP students of Asian origin are from Southeast Asia, with mast of the remainder coming from East 
Asia and the Philippines ("Immigrant Students," fig. 2.), and more than half of Southeast Asian students in San Diego city schools 
are classified as 1,EP hptation of Youth, p. 19c, fig. 3-3. 

The mean ages for Southeast Asian group* in the Unites States are 13 for Hmongs, 18 for Cambodians, 19 for Laotians, and 21 for 
Vietnamese, respectively. The mean ages for Latin American groups (23 years for Mexicans, 26 years for Dominicans, and 27 years 
for Jamaicans) are much clo.scr to the U.S. national mean age of 30. New Voices, p. 5. 

Current U.S. fertility rates are: 1.7 children per lifetime for white women, 2.4 for black women, and 2,9 for Mexican Americ^in 
women, compared with 3.4 tor Vietnamese women, 4.6 for I^otian women, 7.6 for Cambodian women, and 11.9 for Hmong women. 
New Voicest pp. 6-7. 
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one out of every three LEP students in Califor- 
nia is an Asian American/ Tl:*us, the education 
of LEP students is a national challenge that will 
continue to increase in its scope and magnitude, 
particularly for Asian Americans. 

Providing equal educational opportunity to 
Asian American LEP students requires sound 
student assessment procedures and programs 
orienting them and their parents to American 
society and American schools. Asian American 
LEP students need bilingual education and En- 
glish as a Second Language programs staffed by 
trained teachers to enable them to learn English 
and at the same time tc keep up in school. They 
need professional bilingual/bicultural counseling 
services to help them in their personal, social, 
and academic development. This section exam- 
ines whether these needs are being met by our 
public schools. 

There is no national data source showing how 
well served Asian American LEP students are by 
English as a Second Language (ESL) and bilin- 
gual education programs and other educational 
services. A proxy for the extent to which Asian 
American students are served by bilingual edu- 
cation programs is the frequency with which 
they are taught by Asian American teachers. 
The nationwide NAEP study discussed above 
found that an extremely small proportion of 
Asian American language-minority students arc 
taught by Asian American teachers: 4.7 percent 
of 4th graders, 3.3 percent of 8th graders, and 
0.4 percent of 11th graders. As a point of refer- 
ence, it should be noted that ^^uch higher per- 
centages of Hispanic languagc-iianority students 
are taught by Hispanic teachers (21.0 percent of 
the 4th graders, 15.9 percent of the 8th graders, 
and 23.7 percent of the 11th graders).^^ Further- 
more, Asian American immigrant students who 



do have Asian American teachers may have 
teachers of a different national oiigin and/or 
teachers who do not speak their language. 

State and local statistics conHrm that Asian 
American LEP students across the country are 
underserved by ESL and bilingual education 
programs. A 1987 State of California study 
found that Southeast Asians were dramatically 
underserved by bilingual education. For exam- 
ple, there was a need for 217 Cambodian bilin- 
gual teachers statewide, but there were no 
certified Cambodian bilingual teachers in the 
State, and only 77 percent of the need was met 
by bilingual teachers for whom State-mandated 
teacher certification requirements had been 
waived. The situation was even worse for 
Hmong and Mien students, for whom there also 
were no certified bilingual teachers, and for 
whom only 39 and 11 percent, respectively, of 
the need was filled by teachers on waiver. The 
situation for Vietnamese and Laotian students 
was slightly better, with virtually all of their 
needs being met by teachers on waiver. A sim- 
ilar situation prevailed in Massachusetts, where 
there were no certified bilingual teachers to 
serve 2,356 Cambodian and 2,604 ^Fhai LEP stu- 
dents. There were three certified bilingual 
teachers to serve 276 Laotian LEP students and 
eight certified bilingual teachers to serve 833 
Vietnamese LEP students. There were one 
Cambodian guidance counselor, two Vietnam- 
ese guidance counselors, and no Laotian or Thai 
guidance counselors in the entire State. 

Not only are Asian American LEP students 
underserved by bilingual teachers in California, 
but the situation has deteriorated in recent 
years. The numbr*** Asian-language bilingual 
teachers declinei • ; ^cent and the number 
of Asian langua^^ s in training declined 



54 Approximately 255,000 of the 825,500 LE? sludenls in California are Asian Americans. Fullon interview. 

55 These figures are for reading and English courses. 1987 NAEP Report, p. 51, table 17. 

56 California Stale Depai iment of Education Data Bical Report No. 87-9C, cited in "Southeast Asian Students: Facing the Language 
Challenge." 

57 Tables provided by Dr. Juan Rodriguez, Program Director, Dilingual/EiSL, College of Education, University of Lowell, Lowell, MA 
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by 58 percent between 1988 snd 1990. A re- 
cent report to the California Department of E<1- 
ucation concluded: 

On the whole, the number of fully certificated Asian 
language bilingual teachers has decreased from 1985 
to 1990. Both waivered teachers and classroom aides 
had stepped into the breech, a less than desirable sit- 
uation. Many waivered teachers were not knowledge- 
able of the child's primary language, and the aides arc 
not, for the most part, professionally trained, in 1988, 
waivered teachers were eliminated and their place 
taken by "English language development teachers"; 
and in 1990, they were joined by monolingual English 
speaking teachers who were added to the primary lan- 
guage "teacher in training.". , .In effect, Asian pri- 
mary language teachers have declined and are being 
replaced by monolingual English speakers and pri* 
mary language aides. This mean > a deterioration of 
the teaching force ca^^city to provide Asian primary 
language instructions. 

Local statistics show a similar picture. An 
analysis of 1987 data on instruction of LEP stu- 
dents in the Los Angeles Unified School Distiict 
(LAUSD) found: 

[Iln 1987 only 7 of the 81 languages spoken by LEP 
students were served by bilingual teachers, and dis- 
trict-wide the LAUSD had only one bilingual teacher 
for every 100 LEP students. Of the 1,478 bilingual ele- 
mentary teachers in the LAUSD in 1987. . .1,409 
(95%) spoke only Spanish as their second language. 
The remaining bilingual teachers consisted of 33 Can- 
tonese speakers, 28 Korean, 4 Japanese, 2 Armenian, 
and one Pilipino and Vietnamese each. There were 



about 6,000 LEP students speaking 74 other lan- 
guages fo^whom not a single bilingual teacher was 
available. 

The study noted that LAUSD's %7 Cambodian 
students, who had no bilingual teachers available 
to them, were among the slowest to be trans- 
ferred to all-English curricula because of their 
generally deprived socioeconomic back- 
grounds.^^ 

In the Fresno (California) Unified School 
District, roughly 19 percent of the students en- 
rolled in the 1990-91 school year, or 12,659 stu- 
d'^nts, were Asian Americans.^^ Approximately 
80 percent of Fresno's Asian American students 
were classified as LEP, and 99 percent of 
Fresno's LEP Asian American students were 
Southeast Asian. During this school year, how- 
ever, there were no Southeast Asian bilingual 
teachers in the district and no Southeast Asian* 
was in training to become a certified bilingual 
teacher.^"* Thus, nearly 10,000 Southeast Asian 
LEP students spent the entire school year with- 
out a single Southeast Asian bilingual teacher. 

Like Fresno, the Stockton (California) area 
had a large influx of refugees from Southeast 
Asia in the 1980s, and the situation of the Stock- 
ton Unified School District parallels that of 
Fresno. Of Stockton's total student enrollment 
in the 1990-91 school year, 28 percent were 
Asian Americans. 68 percent of whom are 
counted as LEP. Of the Asi^n American LEP 
students, 84 percent, or 5,606 students, were 
Southeast Asians Yet there were no South- 



58 Kenji Iroa, What Do We Know About Asian and Pacific Islander Lan^wgc Minority Students? Report lo the Bilingual Education Of- 
fice, California Department of Education f 1991), table 12. 

59 Ibid., pp. 25-26. 

60 "Immigrant Students/' p. 10. 

61 Ibid. 

62 Richard Diaz, consultant, California Statn Department of Education, Office of Program Evaluation and Research, Eiducalional De- 
mographics Unit, telephone interview, Oct. 8, 1991 (hereafter cited as Dia? interview). 

63 Judy Lambert, bilingual education consultant, California State Department of Education, Office of Bilingual Educatioti, telephone 
interview, Oct. 8, 1991 (hereafter ciled as Lambert interview). 

64 Ibid. 

65 Diaz interview. 
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east Asian certified bilingual teachers in the en- 
tire district.*^ 

In the Providence (Rhode Island) school dis- 
trict, as of October 1990, 12 percent of the stu- 
dents enrolled were Asian Americans, but 
teachers of Asian American ancestry constituted 
less than 1 percent of the teachers in the dis- 
trict.^ Approximately % percent of the Asian 
i\merican students were Southeast Asians, 
about 60 percent of whom were LEP students 
(i.e., approximately 1,450 students are Southeast 
Asian LEP students).^'' Across the entire dis- 
trict, however, there was not one Southeast 
Asian teacher in ESUbilingual classes. And in 
spite of the large number of Southeast Asian 
LEP students, not even one counselor was ei- 
ther Southeast Asian or spoke or . understood 
their language. 

In October 1990 the Lowell (Massachusetts) 
school district had about 3,300 Southeast A^ian 
(largely Cambodian) students, constituting 26 
percent of the total enrollment, but only 37 
teachers, or 4 percent of all teachers, of South- 
east Asian ancestry.^^ 

A recent assessment of the educational ser- 
vices provided to LEP students ii California 
schools concluded that they were generally inad- 
equate, and there are no indications that Cali- 
fornia does not typify the Nation as a whole: 

In many districts a critical shortage of trained bilin- 
gual teachers, counselors and aides has made bilin- 



gual programs difficult to implement and has drasti- 
cally upset the success of bilingual programs and the 
students who need them. This is the most universally 
reported problem throughout the state. To provide 
the primary language support needed by immigrant 
students ^.t all levels, specially credentialed staff are 
desperately needed, but in district after district where 
we did our research, we found thai need going unmet. 
. . .This shortage is particularly acute for Indochinese 
languages, even with th^^tat mi jrity of teachers for 
these groups on waiver. 

The study also found that school orientation 
programs for newcomers were in most cases 
nonexistent.^"* 

The quality of programs intended for LEP 
students is as important as the presence of biUn- 
gual teachers and counselors. A review of a few 
selected districts shows that existing programs 
are generally inadequate. For example, a 1989 
compliance review of the LEP programs of the 
Providence school district identified serious defi- 
ciencies, which included: 

1) Identification of LEP students and infor- 
mation on them were inaccurate. A review of 
3,000 LEP census forms revealed 1,200 er- 

75 

rors. 

2) The assessment and placement decisions 
regaiding LEP students were made^ without 
consulting teachers and district staff, 
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Lambert interview. 

Ibid. The situation may improve in the future since 30 Southeast Asian (20 Cambodian. 4 Uo, and 6 Vietnamese) teachers were >n 
training to become certified bilingual teacncrs in the 199(»-91 school year. Ibid. 

Paul Vorro. Assistant Supcritiicndcnt for Pcmmncl, Providence School District. RI. telephone intctN'icw. Oct. 8. 1991. 
Fran Mo&^berg. Supcivi.sor. ESIV«ilingual Programs. Providence (Rl) School District, telephone interview. Oct. 8, 1991. 
Ibid. 

George N Tsapalsaris. Superintendent. Ix,well School District, telephone inteiview. Oct. 8. 1991. ' i the past 2yeare. the number of 
Southeast Asian teachers has increased from 20 to 37, Efforts arc being made to increase the nun.>x:r of Southeast Asian teachers 
further. Ibid. 

Crossing the Border, pp. 59 60. 
Ibid., p, 71. 

Rhode Island State Department of Education. Basic Education Program Monitoring Report, Part a, 1987-1988 (1989). p. b. 



79 



3) The quality of English as a second lan- 
guage instruction was hampered by the large 
numbers of students and thciir varying levels 
of English proficiency 

4) Teachers were not following curriculum 
parallel to that of the English monolingual 
students in all th'<^ academic areas. 

An ethnographic study of Hmong students at- 
tending school in La Playa, California, reveals an 
even more dire situation for limited-English- 
proficient students.^^ The authors of this study 
found that some Hmong students, rather than 
being given adequate language instruction, were 
placed in programs for learning disabled chil- 
dren, in large part because of their limited En- 
glish proficiency: 

To confirm teachers' suspicion that children's "dis- 
abilities" and academic failures were always a per- 
sonal characteristic, ihe. . .children were tested by the 
school psychologist,. . .and. . .were officially declared 

"handicapped " It did not matter that the testing 

took place in English, a language the children did not 
understand, o\ that the information leading to teacher 
referral was not accurate, or that the child's perfoi- 
mance in demons such as art or mathematics was 
above average. 

Rather than making educational progress in the 
iearning disabled program, the children became 
increasingly isolated, disengaged from the class- 
room, and depressed. The authors found: 

The most disturbing finding in our research was that 
some Indochinese children have stopped trying to 



learn and have accepted and internalized their *'dis- 
abilities" as their own personal attribute The over- 
all decrease in participation in classroom activities 
and the documented deterioration of reading and 
writing skills show that some of these children did not 
see fli^h hope of ever improving their perfor- 
mance. 

School personnel exhibited prejudice against In- 
dochinese students: 

' Racial prejudice abouc the ability of Indochinese chil- 
dren in La Playa, whether conscious or unconscious, 
is deeply rooted in the misperception by mainstream 
teachers and peers that these children are academi- 
cally incompetent because they have an inferior intel- 
ligence or an inferior culture, not because they have a 
different set of c.'per^^nces leading to different values 
and cognitive system. 

And they were insensitive to the cultural bar- 
riers facing their students: 

There is a serious ignorance and pervasive insensitiv- 
ity by school personnel and textbook writers regard- 
ing the inherent inaccessibility and confusion for 
minorities reading text written with mainstream mid- 
dle-class American children in mind. Such in sitiv- 
ity to the obvious cultural and linguistic gap between 
minority home cultures and mainstreain cultures 
paves the way for school pfTsonnel to stereotype and 
underestimate minority children's learning poten- 
tial 

llius, the school did not even begin to meet the 
educational needs of the LEP Hmong children 
studied by these authors. 



76 Ibid., p. 246b. 

77 Ibid., p. 247b. 

78 Trucba, Jacobs, and Kirton. Cultural Conflict and Adaptation: Ihe Case of Hmong in Cnildren in Americati Society. 

79 Ibid., pp. 104-05. 

80 Ibid., p. 104. 

81 Ibid., pp. 103 04. 

82 Ibid., pp. 105-06. 
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Equal Educational 
Opportunity for LEP 
Students: Legal Protections 
and Federal Enforcement 

It is a violation of Federal civil rights laws to 
deny a meaningful opportunity for limited-En- 
glish-proficient (LEP) students ♦c participate in 
a public educational program, and school sys- 
tems are required to take affirmative steps to 
rectify^^the language deficiency of LEP stu- 
dents. Tills section discusses how a crucial Su- 
preme Court case brought by Chinese American 
students and their parents helped to shane the 
law pr otecting all LEP students, reviews the re- 
cent history of Federal enforcement of the rights 
of LEP students, and describes two recent 
court cases involving Asian American LEP stu- 
dents. 

The Lau Decision 

In the early 1970s, frustrated by the persistent 
inattention to their needs by school officials, 
non-English-speaking students of Chinese an- 
cestry enrolled in ths San Francisco Unified 



School District brought a class action suit 
against officials of the school district. In this 
landmark suit the plaintiffs sought relief against 
alleged unequal educational opportunities re- 
sulting from the officials' failure to establish a 
program to rectify the students' language prob- 
lem. The U.S. District Court for the Northern 
District of California denied the relief sought by 
the puintiffs.^^ 

The Ninth Circuit Court of Appeals affirmed 
the district court's denial of the relief, citing the 
lower court's reasoning: that the students' rights 
lo aii education and to equal educational oppor- 
tunities had been satisfied because they received 
"the same education made available on the same 
terms and conditions to the other tens of thou- 
sands of students in the San Francisco Unified 
School District."^ The court held that the 
school district had no duty "to rectify appellants' 
special deficiencies, as long as they provided 
these students with access to the same educa- 
tional system made available to all other stu- 
dents."^ 

Thus, the court of appeals rejected the argu- 
ment that the school district had an affirmative 
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Tii'c VI of the Civil Rights Act of 1964 bans discrimination based on race, color, and national origin by any program receiving Fed- 
eral financial assistance, which includes the nation's public schools. It states: "No pcreon in the United States shall, on iH ground 
of race, color, or nationf 1 origin, be excluded from participation in. be denied the benefits of, or be subjected to discrimination 
under any program or activity receiving Federal financial assistance." (42 U.S.C. §2000c.) Title VI has been interpreted to require 
schools <.o take affirmative steps to provide instruction to LEP students, (l^u v. Nichols. 414 U.S. 563 (1974).) See below for a de- 
tailed discussion of the Aam decision. 

The Equal Education Opportunity Act (EBOA) of 1974 also provides a statutory basis for protecting the equal educational oppor- 
tunity rights of LEP students. It specifically states. 

"No State sh?ll deny equal educational opportunity to an individual on account of his or her race, color, sex, or national origin, by- 
"(0 the failure by an educational agency to take appror.riate action to overcome language barriers that impede equal participation 
by its students in its instructional programs." (20 U.S.C. §1703.) 

For a thorough reviav of the Federal enforcement during the Reagan years and before of laws dealing with language-minority stu- 
dents, including a discussion of the enforcement of both civil rights laws and the Biu^t, a: Education Act, which provides Federal 
funds for the education of language-minority students to school districts, see Elliot :.{>: berg, Naomi Cahn, Marcia R. Isaa-ison, 
and James J. Lyons, "ITie Problems of Segregation and Inequality of Educational Opportunity," cliap. 7, pp, 88-127, in Citizens' 
Commis.sion on Civil Rights, One Nation Indivisible: The Civil Rights Challenge of the 1990s (1988) (Hereafter cited as Citizens' 
Commission Report). 

85 483 F.2d 791 (1973). 

86 Id. at 793. 

87 Id. 
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duty to provide language instruction to^gCoin- 
pensate for students' language handicaps. The 
court also concluded that the school district's 
failure to gwe non-English-speaking students 
special attention "does not amount to a 'denial'. 
. .of educational opportunities"^^ and its respon- 
sibility "extends no further than to provide them 
with the same facilities, textbooks, teachers and 
curriculum as is provided lo other children in the 
district."^ The dissenting judge, however, 
pointed out that: 

when la student} cannot understand the language em- 
ployed in the school, he cannot be . aid to have an ed- 
ucational opportunity in any sense — His educational 
opportunity is manifestly unequal even though there is 
an illusion of equality since the facilities, books, and 
teachers made available are the same as those made 
available to the rest of the .students. . .A pupil know- 
ing only a foreign language cannot be said to have an 
educational opportunity equal to his fellow students 
unless and until he a^c|uires some minimal facility in 
the English language. 

In 1974 the U.S. Supreme Court, in Lau v. 
Nichols, unanimously overturned the lower 
court's decision, finding that the San Franc! o 
Unified Scho 1 District had violated Title Vi of 
the Civil Rights Act of 1964,*'^ llie Supreme 
Court held that the school district's failure to 
provide English-language instruction denied a 
meaningful opportunity for LEP students to par- 



ticipate in the public educational program and 
that "there is no equality of treatment merely by 
providing students with the same facilities, text- 
books, teachers, and curriculum." The Court 
further pointed out that since the California Ed- 
ucation Code requires proficiency in English as 
a prerequisite for graduation, and basic Englkh 
skills are at the core of what public schools 
teach, it makes a "mockery of public education" 
to require that a child must already have ac- 
quired those basic skills in order to participate 
effectively in the educational program. Thus, 
in Lau v. Nichols the Supreme Court made it 
clear that under Title VI school districts' obliga- 
tion to provide equal educational opportunity 
for all children includes the responsibility to take 
affirmative steps "to rectify the language defi- 
ciencv in order to open" programs to LEP chil- 



Federdl Enforcement of Tlt^e VI 
A:ier Lau 

Development of Guidelines for Compliance 
with the I^u Decision— The enforcement and 
compliance oversight responsibility for Title VI 
lay originally with the Office for Civil Kights in 
the Department of Health, Education, and Wel- 
fare (OCR/HEW), and when the Department of 
Education was formed, it fell to the Office for 
Civil Rights iii the Department of Education 
(OCR).^ 



88 Id. at 797. 

89 Id at 797. 

90 Id. at 799. 

91 Id. M 801. 

92 414 U.S. 563 (1974). 

93 Id at 568. 

94 Id at 566. 

95 Id. 

96 Id. at 570, quoting 45 C.V.R. §80.3 « seq. (Stewart, J„ concurring). 

97 In addition to Title VI of the Civil Rights Act of 1964 (42 U.S.C. 52000d « scq.). OCR is responsible for enforcing the following 
Federal civil rigrits laws prohibiting discrimination in federally assisted education programs and sctivities: 

1 ) Title IX of the lulucation Amendments of 1972. which p.^ohibits discrimination on the basis of sex (20 U.S.C. §1681 etseq.); 

2) sec, 504 of the Rehabilitation Act of 1973, whic>i prohibits discrimination on the basis of physical and mental handicap (29 
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Since the Lau Court did not address what 
kind of special instruction schools should pro- 
vide to LEP students, it became necessary for 
OCR/HEW to develop guidelines to help school 
districts understand their responsibilities io lan- 
guage-minority students under Title VI as inter- 
preted in the Lau decision. The guidelines, 
usually referred to as the ''Lau Remedies" or 

go 

''Lau Guidelines'* were issued in August 1975 
and widely circulated in memorandum form to 
school officials and the public. Although the 
Lau Remedies were neither published in the 
Federal Register nor promulgated as formal regu- 
lations, they quickly evolved into the de facto 
j;tandards that the OCR/HEW staff applied to 
assess school districts' compliance with Title VI 

99 

under Lau. In subsequent years, several court 

decisions were based on whether or not the Lau 

1 on 

Remedies had been followed. In 1978, how- 
ever, the Northwest Arctic School District in 
Alaska filed a suit challenging OCR/HEW's use 
of the Lau Remedies as the basis for determin- 
ing Title VI compliance on the grounds that the 
Remedies had never been published in the Fed- 
eral Register or promulgated as formal regula- 
tions. In a :ent decree, OCR/HEW agreed to 
publish formal Title VI Lau compliance guide- 
lines at the earliest practical date.^^^ In August 
1980, in compliance with the consent decree, the 
newly formed Department of Education pub- 



lished in the Federal Register a Notice ot Pro- 
posed Rulrmr,;jng (NPRM), which required 
school districts receiving Federal assistance to 
provide special insiiuction to all LEP stu- 

The NPRM was wMely criticized as too pre- 
scriptive/^^ however, and it was officially with- 
drawn in the early days of the first Reagan 
administration (February 1981). Subsequently, 
on December 3, 1985, OCR issued a new set of 
Title VI compliance procedures.^^ Like the 
1975 Lau Remedies, the 1985 compliance pro- 
cedures were never published in the Federal 
Register, but they remain OCR's stated policy. 
The 1985 procedures reaffirm that school dis- 
tricts serving LEP students must *'take affirma- 
tive steps'' to open their instructional programs 
to language-minority students.^^^ In determining 
whether a school district has taken appropriate 
steps, they are not prescriptive, however: 

In providing educational services to language minority 
students, school districts may use any method or pro- 
gram that has proven successful^ or may implement 
any sound educational program ^'hat promises to be 
successful. Districts are expected to carry out their 
programs, evaluate the results to make sure the pro- 
grams ^re working as anticipated, and i^^Ufy pro- 
grams that dc; not meet these expectations. 



U.S.C, §794), and 

3) the Age Discrimination Act of 1975, which prohibits discrimination on the basis of age (42 U.S.C. §6101 etscq.) 

98 Officially entitled "Task Force Findings Specifying Remedies Available for HIimitiating Past Eiducational Practices Ruled Unlawful 
Under Ixiu v. Nichols." 

99 U.S. Department of F,ducation, "The v Aicc for Civil Rights' Title VI Language Minority Compliance Procedures." issued Dec. 3. 
1985, reissued Apr. 6, 1990, p. 2 (hereafter cited as "Title VI Compliance Procedures"). 

100 For example, sec Sema v. Portaics Municipal Schools, 499 F.2d 1147 (10th Cir. 1974); Cinlron v. Brentwood Union Free School 
Districts, 455 l\ Supp. 57 (H.D.N.Y. 1976): and Rios v. Reed, 480 F. Supp. 14 (B.D.N.Y 1978). 

101 Northwest Arctic Sch(K)l District v. Califano, No, A-77-216 (D. Alaska Sept. 29, 1978). Cited in James J. Lyons. Ugal ResponsibUi- 
tics of F.ducation A^ck's Saving National Origin Language Minority Students (Washington, DC: Mid-Atlantic Equity Center. 
American University, 1988). 

102 45 I'ed. Reg, 52,052 (1980). 

103 Lyons. Legal Responsibilities of Education Agencws, p. 19. 

104 '1 itie VI Compliance Procedures." 

105 Ibid., p. 2. 
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OCK Enforcement of the Rights of Lan- 
guage*Mi!nority Students — In recent years OCR 
has received substantial criticism for its alleged 
failure to enforce Title VI requirements aggres- 
sively. In 1988, for instance, a Citizens' Commis- 
sion on Civil Rights analysis of OCR's 
enforcement activities came to the following 
conclusion: "With respect to ensuring equal ed- 
ucational opportunity for limited-English-profi- 

cient students OCR [has] failed to fulfill [its] 

responsibilities over the last eight years. Sim- 
ilar charges of OCR's nonenforcement of its ob- 
ligations were made repeatedly at congressional 
oversight hearings held in 1982, 1985, and 
1987.*^ 

In 1985 Congress requested OCR to coiiipile 
data on its enforcement activities.^^ These data 
revealed that during the period from 1981 
through 1985 school districts were nine times 
less likely to be scheduled for a compliance re- 
view than during the previous 5-year period. 
During this same period, OCR conducted only 
95 compliance reviews covering 65 districts, 
compared with 573 districts reviewed be^A^een 
1976 and 1980.**^ When violafors agreed to take 
corrective action, OCR officials rarely made site 
visits to see whether corrective actions had been 



taken as agreed. * An Education Week analysis 
of the data found that: 

[o]f the 78 plans negotiated or renegotiated under the 
Reagan Administration, only 6 have been the targets 
of subsequent monitoring or compliance reviews. 
From 1981 to 1983, 44 districts failed compliance re- 
views and agreed to make changes. But OCR re- 
turned to p^^y two of these for later review or 
monitorLig. 

Other oversight functions of OCR such as com- 
plaint investigation and monitoring visits also 
declined sharply.^^"* In the 202 reviews OCR had 
conducted since 1981, it found a 58 percent rate 
of compliance violation with Title VI. 

The steady and mounting criticism of OCR 
led to a 1988 con^^ressional investigation of 
OCR enforcement activities.^^^ This investiga- 
tion concluded that ''the agency has adamantly 
failed to enforce the civil rights laws according 
to its mandate'*^^^ and that "the history of OCR 
is a history of lethargy, defiance, and unwilling- 
ness to enforce the law."^^^ Some of the major 
findings of this report were: 



106 Ibid., p. 3. 

107 Citkvfis ' Commission Report, p. 123. 

108 U.S. House of Representatives, Committee on Education and Ivabor, A Repon on the Invt^dgation of the Civil Ri^ts Enforcment 
Activities of the Office for Civil Rigftts, U.S Department of Education, H.R. Senal No. 100-FF, 100th Cong., 2nd Sess. (1989), pp. 20- 
21 (hereafter cited as Investigation of OCR). 

109 In December 1985 the House Education and Labor Committee, the Judiciary Subcommittee on Civil and Constitutional Rights, 
and the Govemnient Operations' Subcommittee on Human Resources and Intergovernmental Relations requested enforcement 
data from OCR, which was then analyzed by Education Week, resulting in a report. James Crawford, "U.S. Enforcement of Bilin- 
gual Plans Declines Sharply," Education Week, vol. V, no. 37 (June 4, 1986), p. 1. 

110 Crawford, "Enforcement of Bilingual Plans Declines,'* p. 1. 

111 Ibid., p. 14. 

112 Ibid., p. 1. 

113 Ibid., p. 15. 

114 Ibid., p. 1. 

1 1 5 Investigation of OCR, p. 2. 

116 Ibid. 

117 Ibid., p. 1. 
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1) OCR "has not vigorously enforced laws 
protecting the rights of women and minorities 
in education since 1981."^^^ 

2) "There was a clear perception f^mong the 
[OCR] regional office staff that certain issues 
were *off limits' and could not be investigated. 
Most of the issues involved race discrimina- 
tion. Among such issues were: discrimination 
involving disciplinary actions and the place- 
ment of black students in special education 
programs. "^^^ 

3) "The National Office made it virtually im- 
possible to find a violation of the civil rights 
laws because the standard of proof required 
to establish a violation was a stringent 'intent' 
standard, which many regional staff inter- 
viewed believed was not required by the 
cx)urts;'^^^ 

At a House Committee on Education and 
Labor oversight hearing on November 28, 1989, 
then-Acting Assistant Secretary for Civil Rights 
William L Smith made a point-by-point re- 
sponse CO the findings of the 1989 report.^^^ Re- 
garding the specific findings listed above. Smith 
responded as follows: 

1) In response to the first finding, Smith 
noted that the finding was based on statistical 
evidence on the types of complaints OCR had 



investigated and on the number of complaints 
it had found to be justified, and he argued 
that "OCR has no control over the kinds of 
complaints it receives or the merits of those 
complaints.''^^ 

2) In response to the second "off limits" find- 
ing, Smith stated "except for those issues over 
which OCR has no jurisdiction, no issues are 
'off limits' to OCR. All issues that arise 
through the complaint process are treated 
equally, and investigations are carried out as 
necessary to resolve any issues raised by the 
complaint allegations.''^ ^ 

3) In response to the allegation that OCR's 
national office had adopted an "intent" stan- 
dard of proof. Smith stated that "the regula- 
tions do not require proof of intent to 
discriminate to find a violation of Title VI. . . 
.The regional offices have never been told 
that a violation of Title VI will be found only 
if the regional offices can obtain evidence of 
intent to discriminate. All evidence gathered 
in an investigation, including any evidence of 
an intent to discriminate, is evaluated under 
the pertinent regulations to determine 
whether the recipients are in compliance."^^ 

Faced with continuing allegations of OCR's 
neglect of its oversight responsibility and the 
lack of evidence of visible improvement, Con- 



119 Ot ihe 9,768 comp'ainls investigations initiated by OCR during FYs 1981-1988, only 3 percent was related to national origin dis- 
crinjination allegations, 15 percent to race discrimination, antl 17 percent to gender discrimination. Of the 1.378 compliance re- 
views initiated, only 46 related to national origin discrimination issues and 162 to race discrimination. Ibid., p. 2. 

120 Ibid., p. 4. 

121 Ibid., p. 5. 

122 William L. Smith, Acting Assistant Secretary for Civil Rights, U.S. Department of Education, "^rrice for Civil Rights Response to 
the Committee on F^xlucation and I^bt^r Staff Report Entitled Investigation of the Civil Rights Enforcement Activities of the Office 
for Civil Rights, U.S. Department of liducation,'* pp. 302-271 in U.S. House of Representatives, a>mmittee on I^:ducation and 
Labor, Hearing on the Federal Enforcement of Equal Educational Opportunity Laws^ H.R. Senyl No. 101-73, 101st Cong., 1st Sess. 
(1990). 

123 Ibid., p. 311. 

124 Ibid., p. 3.33. 

125 Ibid., p. 334. 
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gress requested the General Accounting Office 
(GAO) to conduct an investigation of OCR ac- 
tivities, hi July 1991, GAO released a report on 
OCR's enforcement activities with respect to 
within-school discrimination which found that 
the number of compliance reviews conducted by 
OCR in this area declined between 1987 and 
1990, that OCR had not issued much internal 
policy guidance on how to conduct compliance 
reviews on this topic, and OCR had not ade- 
quately monitored districts' corrective actions. 
In response to GAO's findings. Assistant Secre- 
tary for Civil Rights Michael L. Williams noted 
that the number of compliance reviews had de- 
clined in all areas because of a dramatic increase 
in the number of complaint investigations OCR 
needed to undertake, that OCR had already 
prepared a draft of the written policy guidance 
on how to conduct within-school-discrimination 
compliance investigations, and OCR had re- 
cently made monitoring compliance a top prior- 

OCR made "Equal Educational Opportuni- 
ties for National-Origin Minority and Native- 
American Students Who are Limited-English 
Proficient" its number one priority issue for fis- 
cal year 1991.^^ OCR is planning to increase 
the number of compliance reviews it undertakes 
in this and oth^ high priority areas. In Sep- 
tember 1991 Ass . tant Secretary Williams issued 
a policy update on schools' obligations under 



Lau, and OCR also has provided guidance and 
training to its regional staff on procedures for in- 
vestigations involvinf^ charges of noncompliance 
with Title VI as interpreted by the Lau Court.^'^ 

Two Recent Court Cases 

In recent years, two successful lawsuits have 
been filed on behalf of A^ian American LHP 
students. In each case, school officials agreed to 
take affirmative steps to remedy the language 
deficiency of students to bnng ihe defendant 
school district into compliance with Title VI 
under Lau* One of these suits was in Philadel- 
phia, Pennsylvania, and the other in Lowell, 
Massachusetts. 

Y.S. v. School District of Philadelphia- 
More than 20,000 refugees from Southeast Asia 
settled in Philadelphia after 1975, and in the 
early 1980s it became apparent that Asian LEP 
students were failing in large numbers at the ju- 
nior and senior high schools, and that their edu- 
cational needs were not being met in significant 
ways. Informal negotiations with district officials 
failed to produce any results. In December 1985 
a lawsuit was filed against the Philadelphia 
School District by the Education Law Center, a 
public interest law firm, on behalf of Asian LEP 
students. It was the first Federal lawsuit con- 
cerning the affirmative obligation of a school 
district toward its LEP students since the Su* 

• 132 • 

preme Court's Lau decision in 1974. The suit 



126 U.S. General Accounting Office, Within- School Discrifniftasion: Inadequate Title VJ Enforcement by the Office for Civil Rigfus 
(Washington, DC: Government Printing Office, 1991), pp. 4-5. 
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alleged that the school district had failed to take 
sufficient steps to address the problems stem- 
ming from LEP students' and their parents' lan- 
guage handicaps, and that as a result the 
students were without adequate counseling ser- 
vices, bilingual instruction, and special educa- 
tion. It further alleged that the students' parents 
were denied meaningful notice and an opportu- 
nity to be heard with respect to decisions about 
their children's education.**^"^ 

Plaintiffs' efforts to interest the district in 
reaching an out-of-court settlement drew no 
substantive response until the court began the 
process of scheduling a trial date in late 1987. As 
the trial became imminent, the district indicated 
that it would consider a settlement. The re- 
sulting negotiations eventually produced an 'In- 
terim Remedial Agreement," which was 
approved and entered by the court on May 4, 
1988.^^^ In the agreement, the district "recog- 
nizes and accepts its obligation to facilitate the 
linguistic, academic, and cultural transition of 
language minority students in the public school 
system. Additionally, the intent of [this plan is] 
to facilitate and support such transition while 
maintaining and fostering an appreciation and 
respect for the cultures and languages of lan- 
guage minority students, "^"^ Under the agree- 



ment, the district was to undertake a set of im- 
mediate remedies and appoint a cabinet-level 
officer who would develop and implement a 
long-range remedial plan to be implemented 
under the court supervision. The court has re- 
tained jurisdiction of Y.S. at least through mid- 
1993, and has demonstrated an interest in 

• 137 

ciisunng that its orders are carried out. 

Hispanic Parents Advisory Council v. 
Kouleharas— On July 31, 1987, a lawsuit was 
filed against the Lx3well School Committee on 
behalf of Hispanic, Southeast Asian, and other 
language-minority students alleging unconstitu- 
tional segregation and denial of educational op- 
portunities to students of limited English 
proficiency.^^ The minority enrollment in the 
Lowell Public Schools had been approximately 4 
percent in 1975, but, with the heavy influx of 
Southeast Asian refugees starting in the late 
1970s, it had reached 40 percent by 1987.^^^ In 
the 1986-1987 school year, one-half of all minor- 
ity students were enrolled in bilingual/bicultural 
educational programs, and about 60 percent of 
the enrollees were Southeast Asian students. ^"^^ 
These minority students were concentrated in 
several schools^"*^ with substandard facilities. 
The suit charged that: 



133 Ibid., pp. 1-2. 

134 Ibid., p. 4. 

135 Y.S. V. School District of Philadelphia, C.A. 85-6924, Inlerim Remedial Agreement, entered E.D. Pa., May 4, 1988. 

136 School DiLtrict of Philadelphia, Office of Curriculum, Proposed Remedial Plan for Services to Asian LEP Students (December 1988), 
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be reasonably satisfied with the progresses made by the school district. For example, see I^onard Rieser, "Fourth Quarterly Re- 
port to the Court for Y.S., et a!., v. School District of Philadelphia. C.A. No. 85-6924," Apr. 16, 1990. 

138 ] lispanic Parents Advisory Council v. Kouleharas, Civ. Action No, 87-1968-MA, 

139 Peter Ni'^n-chu Kiang, "Southeast Asian Parent Empowerment: The Challenge of Changing Demographics in I^well, Massachu- 
setts," Asian American Policy Review^ vol. 1, no. 1 (1990). With 25,000 Cambodian residents, [.owell now has the second largest 
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from other Southeast Asian countries. Ibid. 

140 Hispanic Parents Advisory Council v. Kouleharas, at 18-19. 
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tive!'. The adoption of the Boys Club as a school resulted in 100 percent minority enrollment. (Id at 18.) During the 1989 school 
year, when Southeast Asian students made up roughly 23 percent of Lowell's total enrollment, there was one school that was 64 per- 
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1) Bilingual students are unlawfully segre- 
gated and hcused in ''inappropriate, over- 
crowded, substandard,. . .unsafe facilities."^"^^ 

2) There is an "insufficient number of per- 
sonnel to implement the bilingual/bicultural 
education programs.''^ and 

3) Defendants created an employment bar- 
rier to hiring linguistic minority candidates by 
"deliberately refus[ing]'' to abandon the pass- 
ing of the National Teachers Examination test 

^ . 144 

as a prerequisite. 

The suit resulted in a settlement under which 
the I^well Public Schools adopted a Voluntary 
Lau Compliance Plan,^"^^ which was character- 
ized as a model "pointing a direction in which 
the tide can be turned/*^ ^ This plan contained 
specific remedial provisions regarding equitable 
student assignment,^"^^ increasing qualified bilin- 



gual staff personnel, better identification of 
LEP students, and prompt service to them.^"*^ 
Also contained in the plan was a dropout pre- 
vention and recovery program, a noteworthy 
feature that responded to the high dr pout rate 
of LEP students in Lowell.^^ Since its in- 
ception, 30 students have graduated from the 
program with a high school diploma, and there 
are approximately 80 students participating in 
the program at any one time.^^ Among those 
monitoring the in plementation of the plan, 
there is a shared sense of some progress.^ 

Racial Tensions in Public 
Schools 

Public high school campuses throughout the 
Nation are confronted with a high level of racial 
tension and are often marred by incidents of big- 
otry and violence. Several recent studies on 
immigrant/refugee students in public schools 



cent Southeast Asian and four oth. r schools with Southeast Asian percentages above 40 percent. It also had four schools that were 
5 percent or less Southeast Asian. (Materials provided by Dr. Juan Rodriguez, Program Director, Bilingual/ESL, College of Educa- 
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146 Camilo Perez-Bustillo, Chief Counsel for Plaintiffs, cited in Deborah L. Gold, "Legal Settlement in Bilingual Case Hailed as 
Model," Education Week vol. VIII, no. 16 (Jan. 11, 1989). 

147 Consent Agreement at 1-2. 
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offer a distressing portrait of the unfriendly, 
often hostile school environment in which many 
Asian American students, especially immigrant 
children, find themselves. One study summa- 
rized the school climate facing immigrant chil- 
dren as follows: 

If they come to schools seeking a social safe haven, a 
place to recapture some of a lost childhood, and a 
place to begin building for a better future, they are 
often bitterly disappointed. 

It was distressing to hear so many young newcomers 
describe the hatred, prejudice and violence which too 
often awaits them in U.S. schools. Young immigrants 
told [us] at length about the inscnsitivity- often bor- 
dering on outright racism -directed toward them by 
American students, and sometimes by teachers. 
"What have we done to be treated this way?" they 
asked, over and over again. 1155 

A similar characterization is given by another 
study: 

Racial and ethnic hostility, violence and prejudice 
clearly are an integral part of the social fabric on most 
school campuses and in many communities. This is of 
humanitarian concern because of the effects on the 
children who are its victims. But it is also of concern 
because of what it says about our society. Native U.S. 
born children are given little help, through the school 



curricula and programs or in their community role 
models, in understanding the newcomers m their 
midst. Fear, intolerance, ethnocentrism and prejudice 
prevent a democracy from thriving, and make a plu- 
ralistic society unworkable. The majority of the im- 
migrant students in our research believe that 
A Jiericans feel negatively and unwelcoming towards 
them. Comments like, "they look down on us," "they 
are afraid we are going to take over," "they wish we'd 
go back where we came fro »," or "they think we are 
taking their jobs and money" vere most comr.ion. . . • 

Almost every student in our sample reported the first 
school year included incidents of being called names, 
pushed or spat upon, deliberately tricked, teased and 
laughed at because of their race, language difficulties, 
accent or foreign dress. 

A third study, the indcpth investigation of the 
adaptation of refugee students in the San Diego 
city school system cited above, reveals a similar 
picture. The authors conclude: 

[R]cfugee students were affected by the racism shown 
by other students and staff toward [them]. The perva- 
siveness of name-calling and even physical confronta- 
tions based on ethnic-racial grounds was discussed by 
many [of] our respondents. . . .Almost all of the re- 
spondents have experienced some form of racism in 
the U.S., and many have been affected deepi^ by it, 
[leading one Khmer respondent to conclude] that no 
one who is not white can ever really become an 



John Willshire Carrera, New Voices: Immigrant Students in US Public Schools (Boston: National Coalition of Advocates for Stu- 
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•^American . .It is clear that Southeast Asian refu- 
gee students have been subjected in recent years to 
pervasive racial prejudice within the public schools, 
reflecting more general anti-Asian attitudes in the 
wider society, and that this is a factor ^^v^ich exacer- 
bates the problems of their adjustment. 

The personal testimony of a female student who 
immigrated to this country from China offers 
vivid details: 

[When I came to America,] workmg extremely hard 
didn't make us feel sad, facing challenges didn't make 
us feel sad, but some of the Americans' attitudes to- 
wards us did break our hearts. Before I came to 
America I had i beautiful dream about this country. 
At that time I didn't know that the first word I learned 
in this country would be a dirty word. American stu- 
dents always picked on us, frightened us, made fun of 
us and laughed at our English. They broke our lock- 
ers, threw food on us in cafeteria, said dirty words to 
us, pushed us on the campus. Many times they 
shouted at me "Get out of here, you chink, go back to 
your country." Many times they pushed me and ycU 
on me. I've been pushed, I had gum thrown on my 
hair. I've been hit by stones, I've been shot by air-gun. 
I've been insulted by all the dirty words in English. All 
this really made me frustrated andjgd. I often asked 
myself, "Why do they pick on me?" 

This portrait of the racially hostile environ- 
ment encountered by Asian American students 
in our schools is consistent with what Commis- 
sion staff has learned from site visits and inter- 
views. For instance, one participant at our New 
York Roundtable Conference cited racial ha- 
rassment of Asian American students by other 
students as her top concern and gave several 
chilling examples of students who had been 
physically assaulted in racial incidents in New 
York City schools.^^^ 



School teachers and staff may themselves add 
to the hostile climate. Many Asian American 
children perceive their teachers and school offi- 
cials to be prejudiced against them. For instance, 
in San Diego, it was found that Vietnamese stu- 
dents felt that they were not treated fairly by 
their teachers: 

[One] student said that a teacher told them to shut up 
and then made a negative reference to Vietnam. Oth- 
ers identified certain teachers as imposing what they 
felt was unfair punishment on Vietnamese students. 
They feel liule can be done to correct such incidents, 
accepting the advice of older refugees about "not 
making waves," yet they also feel thgt non-refugee stu- 
dents get help for their problems. 

It also appears that school officials often fail 
to take adequate steps to deal with this racially 
charged environment. Teachers and administra- 
tors apparently frequently minimize or overlook 
the seriousness of anti-Asian sentiments in pub- 
lic schools. Even when racial tensions are called 
to the attention of school officials, it is alleged, 
they often brush aside the problem or explain it 
away in a glib manner. When Asian American 
students get involved in disputes or fights with 
other students, teachers and administrators are 
said to come down harder and impose harsher 
disciplinary actions on the Asian students. A 
New York Roundtable Conference participant 
gave several examples of unequal discipline in 
New York City schools and cited Korean Ameri- 
can parents as saying: 

We just don't understand. In Korea, two people talk 
in classroom, both will be punished. Wc don't under- 
stand. There is a new rule in America. If two people 
talk in the classroom, ^^ly one kid is punished, and it 
will be the Korean kid. 
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School officials' failure to recognize the seri- 
ous ramifications of racial incidents and their in- 
ability to intervene effectively results in their 
losing credibility as a reliable source of impartial 
adjudication. As a result, some students take 
matters into their own hands in resolving what 
they consider unjust situations. These interre- 
lated factors are said to contribute to and in a 
way be responsible for the outbreak of interra- 
cial incidents, sometimes involving deadiy arms. 

Even when school officials recognize the seri- 
ousness of the situation, they may receive little 
support from district administrators. As an ex- 
ample, in an incident brought to the attention of 
the Commission at the Houston Roundtable 
Conference,^^^ the parents of students who were 
responsible for sending hate literature to an 
Asian American teacher and who initially were 
severely punished by their high school principal 
were able to persuade district officials to undo 
the punishment. For several years prior to the 
incident, Sharpstown Senior High School in 
Houston had been the scene of mounting racial 
tensions as the school's minority population in- 
creased rapidly.^^^ The situation became so ex- 
treme that a new principal was assigned to the 
school specifically to control the racial problems. 
The new principal clamped down hard on racist 
behavior, instituting a policy of suspending for 
the rest of the year students caught fighting. The 
school climate appeared to be improving when 
Betty Waki, an Asian American teacher who was 
the advisor to the yearbook^ rei:eived an applica- 
tion to be on the yearbook staff that was filled 
with racist parody and anti-Asian reiraiks. The 



principal suspended the two honor students re- 
sponsible for the racist application for 3 days. 
When the students' parents appealed, the dis- 
trict superintendent reversed the principal's de- 
cision, instead placing the students on detention 
for 4 hours and assigning them to write a 300- 
word essay. The reversal of the principal's deci- 
sion undermined his authority and resulted in 
students taking his efforts to combat racism in 
the schools less seriously. Participants at the 
Commission's Houston Roundtable Conference 
alleged that the district superintendent's deci- 
sion was only one example of a long history of 
insensitivity to Asian American concerns by the 
Houston Independent School District. 

Described below are several other specific in- 
cidents illustratmg the generic situation depicted 
in the foregoing pages. Of these incidents, the 
story of Chol-Soo Lee's high school years is typi- 
cal of the ordeal that many Asian Americans, 
particularly immigrant or LEP students, have to 
endure. At age 13 he was already confined in a 
juvenile hall, and a. age 20 he was a convicted 
murderer serving a life sentence (which was 
overturned later, setting him free.) An account 
of how he iniUally got into trouble with the law 
is illustrative:^*^^ 

At the age of 12, Chol-Soo came to the 
United States from Korea to join his mother 
after 2 years of separation. By the time he joined 
his mother, she had already left her abusive GI 
husband and had come to San Francisco with 
her 4-year-old daughter. For 2 years she had 
been working 16 hours a day, seven days a week, 
as a motel maid during daytime hours and as bar- 
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maid at night to save money for Chol-Soo to 
travel to the States. 

Within a year of his arrival, he was confined 
to a juvenile hall following a fight with a student 
and a shoving incident involving three school 
teachers, including his vice principal. Several key 
players described the precipitating incident as 
follows. 

According to his mother, "One day I was in 
shower. The school principal say 'you hurry and 
come down to school.' Chol-Soo was already 
gone to juvenile hall. Police took him. I go to 
the school board. What kind of school is this? 
He speaks no English, and they take him to ju- 
venile hall — I was so ashamed and sad. I talk to 
my son in Korean. What happen? He say 'I walk 
in line with boys. A boy bump into me. He hit 
me. I hit him. He hit me again. I hit him back.' 
Why? 'The boy call Korean boy stupid, stupid. 
Teachers say I am wrong. I am crazy boy.'. . 
.They say my boy kick principal. My boy say 
three teachers hold him tight. 'I try to get away 
from them, so I kick up. They call police.'"*** 

According to the vi(^e principal's report of the 
incident, "Lee and another boy had a fight in 
which Lee had deliberately attacked the other 
boy. The principal called Lee into his office and 
while he was talking to him, Lee ran out to the 
class and brought the boy back. The principal 
talked to the other boy and excused him. As the 
other boy walked out, Lee leaped up and ran 
after and attacked him. The principal and other 
teachers dragged Lee off while the boy was 
swearing and kicking. The principal believed 
Lee was quite disturbed."**'' 

According to Chol-Soo himself, as narrated to 
a reporter, "Some guy bumped into me in the 
hallway and looked toward me as if it was my 
fault. He started the fight, so I fought him back. 
During the fight a teacher grabbed and started 



taking me down to school principal's office and 
let the guy I was fighting with go to his class. I 
couldn't understand what the teacher told the 
principal, but he said he was calling my mother 
to let her know I was suspended from school 
again. So I tried to explain to the principal I was 
not at fault in the fight and couldn't succeed be- 
cause of my English. So I thought if I brought 
the other boy he will tell the truth so I can be 
saved from being suspended, but when the guy 
was telling what happened, I understood enough 
to know that he was telling a lie. So I tried to tell 
he was lying, but the principal didn't believe or 
couldn't understand what I was saying. I was so 
angry I started fighting the guy. The principal 
grabbed me and the guy ran out. The principal 
and other teachers held me until police 
came."**^ 

The probation officer's report on the incident 
stated, "The boy admits he had been fighting an- 
other boy but it was his contention that it was 
the other boy's fault. He says that the principal 
didn't listen to what he was trying to tell him, 
and he became very angry and shoved the princi- 
pal. . .It should be understood that he is new to 
American culture since he came to the United 
States only a year ago. In this writer's opinion, 
intense counseling either through the school de- 
partment or through the children's hospital 
should now be employed to hasten his adjust- 
ment to the American way of life. It may take 
another year or more for him to become entirely 
assimilated, but with professional assistance, this 
writer is confident the lad will eventually come 
through okay."**^ 

In the following episode the anger caused by 
harassment and the desire to avenge and do jus- 
tice erupted into violence involving deadly 
weapons: 
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During a lunch break on Jan. 16, 1990, two 
youths opened fire on a group of students out- 
side Central High School, Providence, Rhode Is- 
land, missing their target but striking two 
bystanders, liie two gunmen, a Cambodian stu- 
dent at Central and his Cambodian friend from 
Lowell, Massachusetts, were arrested minutes 
after the shooting. They told the police that they 
were aiming at one of several white youths who 
had been harassing Cambodian students. Ac- 
cording to these students, Southeast Asian stu- 
dents (largely Cambodians) are constantly 
harassed by a "group of white students" and 
called namejj. "The name-calling erupted into a 
fight with sticks, pipes and bottles last fall and 
has been festering since. The problem escalatsd 
last week, including a fight in which one Cambo- 
dian student reportedly suffered a broken arm." 
One of the two youths at Central High School 
decided to fight back and enlisted r'ssistance 
from his friend in Lowell. 

The next episode shows the erosion in the 
trust between Asian American students and 
f ohool officials: 

In early February 1990, a Cambodian girl at 
Central High School in Providence, Rhode Is- 
land, got into a fight with other girls and got sus- 
pended for a week although the other two girls 
she fought against were not. After the fight, the 
Cambodian girl armed herself with a dart be- 
cause of aintinuing harassment and abuse, as 
well as fear of physical attack. 

When she was suspended, the girl came with 
her parents to the Cambodian community ser- 
vice center, puzzled as to why the teachers had 
not listened to both sides of the story. They 
wanted to know why the other girls did not get 
suspended. This episode presented hardly any- 
thing new to the center staff; they had heard of 



similar incidents many times before. Although 
the center staff did not attempt to clarify the cir- 
cumstances of suspension >vith school offi- 
cials,*^^ the incident nevertheless shows how 
Cambodian students and their parents come to 
believe that school officials are biased against 
Cambodians and hand out disparate disciplinary 
actions. 

Racial harassment, if left unchecked, can es- 
calate into intimidation and open violence. The 
following incident shows how audacious the ha- 
rassers can be: 

In April 1989 a Cambodian social worker was 
driving by Central High School in Providence 
and saw a Cambodian girl who was just getting 
out of school being harassed and chasal by a 
group of students. The woman shouted at the 
girl to get into her car quickly because she was 
afraid physical harm might be done to the girl. 
When the girl jumped into the car, the harassers 
started throwing rocks and broke all the win- 
dows. The damage was over $1,000. This type of 
harassment, intimidation, and terrorizing is said 

173 

to be not unusual. 

In December 1989 a school parking lot gun- 
fight involving Korean American students oc- 
curred in California. Here again, the incident 
shows that the injury to a student's pride suf- 
fered as a result of racial insults and harassment 
can easily erupt into open violence if it is left to 
fester without being resolved by appropriate au- 
thorities: 

A female student of Korean descent at 
Calabasas High School in a suburb of Los Ange- 
les had been racially harassed by a white male 
student. She asked a female friend to help with 
the situation, and her friend in turn alerted some 
Korean American male students from another 
high school. Several Korean American male stu- 
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dents came to Calabasas, a scuffle with some 
white students ensued, and one of the visitors 
was beaten with a baseball bat. The following 
week, six Korean American male students re- 
turned to Calabasas High's parking lot in three 
vehicles to seek retaliation for the beating of 
their friend. Upon noticing the parked car of a 
sheriff, who had been alerted by the school ad- 
ministration of a possible fight, they tried to 
drive out of the parking lot. At this point the 
same student who had wielded the baseball bat 
the week before aimed his revolver at one of the 
fleeing cars and fired several rounds. Fortu- 
nately, no one was hit.'^** 

Although several students at ^ closed school 
board meeting spt)ke in support of the Korean 
American student's allegation of racial tension 
on campus, the principal denied that there was 
any racial tension on campus involving Korean 
American students. No action had been taken 
against the alleged harasser because, according 
to the principal, "we have no pr(X)f of what he's 
done." The student's explanation as to why 
she did not go to school officials is revealing: "1' 
you bring it to the principal, all they could do is 
talk to the person, suspend the person: next 
time, he would get revenge on you. It could only 
get worse."''''' 

A strikingly similar incident took place in 
Long Bejch, California, this time involving Crys- 
tal, a ninth grader who came to the U.S. fvom 
Cambodia at the age of 2:'^** 

While waiting for a ride on the curbside, Crys- 
tal got into an argument with another girl, as had 
happened many times before. This time, how- 
ever, a male student who was standing nearby 
started pushing Crystal. At about this time, 



Crystal's older brother arrived to pick her up. 
Seeing his sister being pushed around by a male 
student, he got out of his car and challenged the 
pusher, "That is my sister, if you have to push 
her why don't you push me." A scuffle began. 
Although the sch(K)l vice principal was standing 
nearby all through the commotion, he did abso- 
lutely nothing until the situation began to get 
out of hand. The scuffle was finally broken up 
and the crowd dispersed. Upon returning home, 
Crystal and her brother were severely scolded by 
their father because the principal had already 
called and given a distorted account of the inci- 
dent. 

The following day Crystal and her brother 
went to school to complain to officials for having 
given a distorted account to their father without 
hearing their side of the story. When they chal- 
lenged the vice principal to give his account of 
what he had seen at the scene, he shouted back 
saying, "Shut up before I put you on the boat." 

At about this time, there was a noisy distur- 
bance outside the building, near where they had 
parked their car. Dashing outside, they found 
that a group of students were kicking and rock- 
ing their car with their cousin inside. There was 
a lot of pushing, and s(X)n Crystal's brother and 
a)usin were in the midst of a fight with other 
Caucasian students. School officials came to the 
scene and found a gun in her brother's hand. 
The police were called, and the situation was 
brought under control. Crystal's brother and 
cousin were spared from being arrested when 
Crystal's father negotiated an agreement with 
the principal that Crystal would withdraw from 
school voluntarily. '''' 
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According to Crystal, on several previous oc- 
casions Cambodian students had told tbe vice 
principal about incidents of racial harassment^ 
but he had done nothing. Refugee students from 
Cambodia generally do not go to school officials 
with their interracial problems for two reasons: 
1) they are not confident with English; and 2^ 
they do not think it would help their situation.^ 

To this day, Crystals father remains con- 
vinced that hir children were sufficiently pro- 
voked and that the incident simply reflected 
underlying racial tensions that school officials 
refused to acknowledge. Although he believed 
that school officials were responsible for not ad- 
dressing the real cause of the whole problem 
and that his children were victims of the officials' 
inattention rather than instigators of the inci- 
dent, he did not think he could effectively argue 
and win the case. To protect his children's future 
from the adverse consequences of expulsion and 
police rea)rds, he decided to withdraw his 
daughter. He is certain that he was able to nego- 
tiate this much because he was a widely known 
Cambodian community leader and had some 
credibility with police and school officials. He 
suspects that other refugees with a poor com- 
mand of English would have fared far worse 
than he and his children.*^^ 

Anti-Asian harassment and slurs on middle 
and high school campuses are neither limited to 
children from Southeast Asia, nor a recent phe- 
nomenon. In late 1989 a Chinese American man 
and his son were assaulted by a group of six 
white youths in their meat store in Castro Val- 
ley, California, which they had owned and oper- 



ated for the past 10 years. (See above for further 
details on this episode.) In recounting this epi- 
sode to Commission staff, the son of the Chinese 
American store owner, who is U.S. born and a 
college graduate, recalls that "anti-Asian preju- 
dice and atmosphere are not new; they were 
there when I was going to junior and senior high 
schools here in Castro Valley. Kids routinely 
used to tease us by mimicking slanted eyes, and 
taunted and harassed us with racial remarbJ*''^^^ 
According to him, they were not violent; the a- 
cial incidents he had experienced in school were 
more or less contained but unmistakably jre. 
Asian American kids were "sort of resigned," 
made the most of the situation, and did not talk 
about it at all. Now things are much more open 
and violent, "it seems that the social constraint 
that existed is no longer with us." 

There are indications that racial incidents 
occur among much younger children and have 
been out there for a long time. Here is an exam- 
ple: 

Soon after Mrs. Kwak's 8-year-old son started 
attending a public school in a predominantly 
white neighborhood in the late 1960s, she re- 
ceived a phone call from the principal saying 
that her son, David, had pushed a girl on the 
school bus. After some discussion, she and the 
principal agreed that David should be required 
to walk to school for a week as punishment. She 
naturally gave David a long lecture that he 
should not hit or push little girls on the school 
bus and that not being able to ride the school 
bus was his ^^mishment. A day or two later she 
received a call from a neighborhood friend, say- 
ing, **I saw David walking to school." This friend 
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was quite amazed that Mrs. Kwak did not know 
and had not asked why David had pushed the 
girl. The neighborhood friend said that her son, 
who also rode the same bus as David, had seen 
the girl making fun of David for his Chinese ap- 
pearance d the situation escalating into a 
sho\ang match. The mother immediately called 
the principal f^^J reinstated David s privilege to 
ride the schoc - f. i and she protested his pre- 
mature account ci the incident, that is, for not 
having looked into how the pushing got started 
and for having given her a prejudicial account 

Although her anger at \tic principal dissipated 
long ago, Mrs. Kwak still feels bothered by one 
aspect of this incident. When she confronted 
David later over why he had not explained that 
the girl had made him angry by making fun of 
him, he said, "Mom, I didn't want to he or any- 
thing. She started the whole thing, but I didnU 
want you to feel hurt by what she said." It pains 
her, the mother says, to think that a young child 
had not only to be afflicted by an insult, but also 
to suppress his outrage at authority figures and 
accept what must have appeared an unfair pun- 
ishment in order to shield his mother. She re- 
mains apprehensive that minority children leave 
our public schools thinking that school officials 
do not care to understand their concerns. 

A U.S.-born journalist recalls growing up in 
New York City as a Chinese American boy in 
the 1960s. His painful memories include the fol- 
lowing facets: 

I was reminded constantly that I was different. I recall 
how quickly my schoolmates could turn on me with 
taunts of "Ching, Chong, Chinaman.". . .1 tried to Ht 
in, though at times it seemed impossible, especially on 
the rare days when Chinese New Year or "exotic** 
Asia was mentioned in school. Reflexively, the entire 



class would turn to stare at mc at the mere mention of 
any Asian country. "I am not from China," I would say 
to myself. "I'm from New York. I don't know anything 
about China.** During recess, some students would 
mimic Chinese speech. Others would pull back their 
eyes in a squint. Behind a mask of smiles and laughs, I 

would try to hide my pain Racism was inescapable. 

Once, while I was walking home with my father, the 
doorman at a nearby building yelled, "Hey, China- 
man." My father paused momentarily, then continued 
walking, draggmg me along behind him. There was 
fury in his step. 

One serious consequence of racial tensions in 
the schools has been that Asian American youth 
join gangs to defend themselves and become in- 
volved in criminal activities. In San Diego, for 
instance, after a high school riot during which 
Asian American students were beaten by black, 
Latino, and white students, the number of Cam- 
bodian gang members increased dramatically. 
The violent activities of Asian youth gangs in 
turn reinforce existing stereotypes and escalate 
racial tensions,^^ 

Experiencing incidents such as those 
illustrated in the foregoing pages is likely to en- 
gender in Asian American children the feeling 
that they are unwelcome outsiders and a sense 
of societal victimization and injustice, and may 
cause them to become self-defensive. TTiere arc 
signs that some Asian Americans carry with 
them unhealed wounds from the racial incidents 
of high school days. Although such wounds are 
often concealed, they can remain active psycho- 
logically, hindering effective developmental 
growth in post-secondary education years. An 
Asian American counselor at a prestigious col- 
lege observes that many Asian American stu- 
dents on his campus, particularly those in their 
freshmen and sophomore years, arc not interact- 
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ing with fciiow students as actively as their non- 
Asian American counterparts. He sees in them 
an clement of apprehensive caution, a deliber- 
ate withdrawal while they appraise the situation, 
as if they want to see if other students' openness 
is genuine and also if the open liberal atmo- 
sphere of the campus is authentic. He recalls 
one particular case: 

Throughout the entire year of counseling, the student 
has been doing reasonably well academically, but his 
social life was not up to par for a freshman. He had a 
tendency to be withdrawn, he was very hesitant in 
reaching out to other students, he did not participate 
in many campus activities. He was tentative in style 
and cautious in approach. It seemed he was withhold- 
ing quite a lot within and couldn't decide whether he 
should open up It was toward the end of the year- 
long counseling that he gradually let himself go and 
opened up. During his high school years he was ai. 
object of frequent racial harassment and ridicub — he 
was not strong enough to fight back and put his ha- 
rasscrs in place. He withdrew into himself and just 
concentrated on school work. He did well in school 
and his parents and teachers thought he was doing 
O.K., but he did not enjoy his school life. Deep inside, 
he wanted to graduate and get away from school. He 
did not have a good feeling of belonging to any group, 
and he was keenly aware of his inner sense of es- 
trangement. Years of ^ienation made it difficult for 
him to trust his peers. 

The counselor was the first person with whom 
he shared his debilitating sense of isolation and 
loneliness. 

The pervasive anti-Asian climate and the fre- 
quent acts of bigotry and violence in our schools 
not only intlict hidden injuries and lasting dam- 



age, but also create barriers to the educational 
attainment of the Asian American student vic- 
tims, such as suspension from school and drop- 
ping out of school. An analysis of suspensions in 
San Diego city schools by race and ethnicity of- 
fers valuablj information about how the racially 
charged climate in our schools may cause some 
students to engage in behavior that results in 
school suspension. The San Diego study cited 
above found that although Ajian students of all 
groups had lower overall suspension rates during 
the 1984-85 school year than black, Hispanic, 
and white students, a far larger percentage of 
their suspensions was for fighting (as opposed to 
defiance or substance abuse).^^ The suspension 
rates for black, Hispanic, and white students 
were 13.9, 7.5, and 6.3 percent, respectively, 
whereas the suspension rates for Filipino and 
Southeast Asian students ranged from a high of 
4.8 percent for Vietnamese students to a low of 
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1.0 percent for Hmong students. Yet the pro- 
portion of all suspensions that were for fighting 
were much higher for Filipino and Southeast 
Asian students than for other groups: ranging 
from 67 percent of all suspensions for Hmong 
students to 45 percent of suspensions for 
Vietnamese students (compared to 25, 36, and 
43 percent of suspensions for white, Hispanic, 
and black students, respectively). Further- 
more, although the number of suspensions had 
fallen sharply for all other groups since the pre- 
vious school year, the number of suspensions of 
Asian students had increased ' y 22 percent, and 
the number of suspensions Tor Southeast Asian 
students had increased \ v ac large figure of 47 
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Citing a San Diego city schools report 
(Schools Report), the San Diego study attrib- 
uted the large percentage of Southeast Asian 
and Filipino student suspensions that were for 
physical fighting and the large 1-ycar increase in 
the number of their suspensions to racial ten- 
sions in the schools. The Schools Report had 
found evidence of **linguistic, racial and social 
barriers [facing] Indochinese students" in the 
schools, including "increasing prejudice toward 
all Asians, particularly the Indochinese."^^^ The 
report had also noted that, ''Both schools and 
community report increased physical retaliation 
by Indochinese students in response to verbal 
and physical abuse from other students."^^"* Fi- 
nally, the Schools Report had observed that: 

Concerns regarding the problems faced by Indochin- 
ese students have increased dramatically within the 
past year. There is increased community dissatisfac- 
tion over the Asian "model minority** success stereo- 
type as well as the name-calling and physical abuse 
between Indochinese and other students. Staff and 
students demonstrate a lack of understanding of par- 
ticular Indochinese behaviors and values. Increase of 
gang influen^ is also noted within the Indochinese 
community. 

The San Diego study found that, in contrast 
to Hmong students, who apparently keep them- 
selves distant from other students, and Cambo- 
dian students, who tend to be concerned with 
getting along, Vietnamese and the Laotian 
students, in particular, appear to be ''conflict- 
oriented and aggressively preoccupied with 'sav- 
ing face' (and ethnic pride), and are more easily 



drawn into racial confrontations in the U.S. 

1 07 

when provoked by non-refugee students." 
The report adds that: 

Some Vietnamese students (particularly males),. . 
.told us that they wi! ot respond at the first insult 
from an American student, would take notice of a sec- 
ond insult from the same provocateur, and will "blow 
up'' and get into a fi^^ in response to a third or sub- 
sequent provocation. 

The San Diego study found further that racial 
incidents begin in the elementary grades, dra- 
matically increasing in the middle years, and 
peaking at the about the 10th or 11th grade,^^ 
and that for some students, racial tensions led to 
gang style activities. 

For some youths, especially the Vietnamese and the 
Lao, confrontations result in a search for companions 
who can thus help protect themselves from aggressive 
non^refugee classmates. In some of the cases we 
found in the Probations Department data, juveniles 
reported joining peer groups initially for protection, 
but once in those groups a switch in interests oc- 
curred away from school toward peer preoccupations 
for fun and material indulgences. Parcntless youths 
are the most susceptible for such '^gang" involve- 
ments, though it should be noted that the majority of 
those trouble^ouths come from homes wit. me or 
both parents* 

Racial tensions may also cause some Asian 
American students to drop out of s:chool. An- 
other study of immigrant students found that 
one out of four immigrant students had consid- 
ered dropping out of school and the "most- 
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ecnocfl reasons given" by them included "hostil- 
ity and prejudice felt in the school environ- 
ment."^ A Southeast Asian social worker in 
Stockton reports that in an average week he 
sees or hears of four Indochinese students drop- 
ping out of school. According to him, reasons for 
dropping out varies, but one prominent reason is 
the hostile school environment and loss of inter- 
est in school.^*^^ 

Racial confrontations, thus, affect youths by 
diverting them away from an academic focus to a 
peer-group preoccupation. Some react by fight- 
ing, others by withdrawing from their peers. 
Probable consequences are marred accultura- 
tion, lowered academic achievement, trouble 
with the law, and even higher school dropouts. 
These consequences forebode a high price that 
not only the individuals involved but also our so- 
ciety as a whole are bound to pay in the fu- 
ture.^^ 

Improving the Education of 
Asian American Immigrant 
Children: Barriers and 
Promising Avenues 

The education of Asian American immigrant 
children in our public schools is beset with seri- 
ous problems. Schools face critical shortages of 
bilingual and English as a Second Language 
(.iSL) teachers and counselors for most Asian 
immigrant groups. Racial tensions are festering 
in schools, and little is being done about them. 
Many Asian American students are leaving our 
schools with below-average English proficiency. 
This section examines some of the barriers to 
improving the educational services provided to 
Asian American students and discusses some 
promising avenues for overcoming them. 



Teacher Certification 
Requirements 

Teacher certification requirements are a 
major barrier to the recruitment of the bilingual 
teachers and counselors so critically needed to 
educate Asian American immigrant children. 
Across the a^untry very few Southeast Asian im- 
migrants or refugees have become certified 
teachers. 

Documenting Previous Education and Expe- 
rience— A barrier facing adult refugees from 
Southeast Asia in particular is that they are un- 
able to obtain transcripts and references show- 
ing their educational attainment or their 
experience as teachers or professors in their 
home countries. In the absence of such docu- 
mentation, these refugees are unable to meet 
teacher certification requirements without du- 
plicating years of education and training they al- 
ready had in their home countries. For instance, 
Hoa Truong, a refugee who escaped from Viet- 
nam on a boat, had taught English in Vietnam 
for 12 years. When she arrived in Massachusetts, 
she was given a waiver that allowed her to teach 
temporarily, but the State required that she go 
back to school and go through the entire teacher 
training program to become a certified 
teacher. Many potential teachers choose to 
take other jobs rather than repeating educa- 
tional programs they have already completed 
and thus are lost as educators for Asian Ameri- 
can children. 

The University of Lowell and the State of 
Massachusetts developed an innovative and ap- 
parently unique program to help Southeast 
Asian refugees document their previous educa- 
tion and employment. This program was 
prompted by a critical shortage of Southeast 
Asian teachers and a court order requiring Low- 
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ell, Massachusetts, schools to improve the edu- 
cation of Southeast Asian and other language- 
minority students. Under the program, the 
Academic Credentials Committee for Undocu- 
mented Educators, made up of prominent 
Southeast Asians who are very familiar with the 
education systems of their native countries be- 
fore the Communist takeover, interviews pro- 
spective teachers intensively about their home 
country background and certifies their n.S.- 
equivalent levels of education. The State of 
Massachusetts accepts the findings of the com- 
niittee in determining whether or not an inter- 
viewed candidate has met the requirements to 
become a teacher. If certified by the committee, 
candidates are exempted from repeating educa- 
tional programs the committee determines they 
have already completed in their home country. 
A pilot program for the Vietnamese community 
began in 1989, and subsequently an ongoing pro- 
gram was instituted for Cambodians, Laotians, 
and Vietnamese. In June 1990, 38 Cambodians, 
7 Laotians, and 1 1 Vietnamese were interviewed 
and their academic credentials reconstructed.^^ 
Programs such as the one in Massachusetts are 
urgently needed in other States to meet the 
need for bilingual teachers and counselors. 

Teacher Certification Examinations— A sec- 
ond problem is that i.i many States, teachers 
need to pass a written examination to be certi- 
fied. Asian American iminigrauts, even those 
who appear to have the basic qualifications nec- 



essary for becoming teachers, generally have 
very high failure rates on these tests and do 
poorly on those sections of the test requiring 
high levels of English proficiency. For instance, 
since 1983 teacher certification in California has 
required a passing score on the California Basic 
Educational Skills Test (CBEST), which is made 
"P of three subtests: mathematics, writing, and 
reading. On average, Asian candidates had 
significantly lower CBEST pass rates than 
whites, although their pass rates were higher 
than those of Hispanic and black test takers. 

A recent study of Southeast Asian test takers 
in San Diego shows how the CBEST has be- 
come an almost insurmountable barrier to 
teacher certification for Southeast Asians.^ By 
1980 the city of San Diego was faced with a criti- 
cal shortage of Southeast Asian teachers. To 
help fill this gap, San Diego State University and 
the city of San Diego jointly created an In- 
dochinese Teaching Intern Program to give 
Southeast Asian professionals the skills and cre- 
dentials needed to become certified teachers. 
The program initially enrolled 47 interns. When 
the interns took the CBEST test in 1983, not 
one of them passed. By 1987 only 7 of the in- 
terns had passed the test. Interns who failed the 
exam were initially allowed to teach under certi- 
fication waivers, but these waivers expired in 
1985, and by 1987 only 3 of the 47 interns were 
full-time teachers, and one was a substitute 
teacher. This study of the interns found that 
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"[ajthough ten of the original forty-seven interns 
dropped out or resigned [before taking the 
CBEST exam], the majority of the remaining in- 
terns have not become teachers because of the 
CBEST requirement."^ In recent years, addi- 
tional requirements for teacher certification 
have been instituted, making it more difficuh for 
Southeast Asian teachers to become certified. 
These additional requirements include oral En- 
glish-language fluency and demonstrated class- 
room management skills. 

The study also analyzed the problems the in- 
terns had taking the CBEST exam. It found that 
the interns had a higher than average pass rate 
for the mathematics subtest of the exam, but ex- 
ceedingly low pass rates for the writing and read- 
ing subtests. Among 19 interns for whom the 
study had complete rea)rds, the average score 
on the mathematics exam was 51.6 (well above 
the passing score of 41), whereas the average 
scores on the reading and writing subtests were 
26.7 and 32.1, respectively.^" A closer analysis 
of four of the most successful interns is reveal- 
ing. All of these interns had graduated from 
American universities and been involved with 
the San Diego city schools for years. Yet, they 
had problems with the cultural content and the 
abstract nature of the writing assignments typical 
in the CBEST exam, and they had difficulties 
with the inferential thinking needed to answer 
questions in the reading portion of the CBEST 
exam correctly.^*^ 

The difficulty that Southeast Asians have en- 
countered in passing the CBEST exam appears 
to be having a chilling effect not only on teacher 
recruitment from among older Southeast Asian 
refugees, but also on the enrollment of South- 



east Asian college students in teacher training 
programs. Commission staff were told by Cam- 
bodian students at California State University at 
Long Beach, some of whom were teacher aides 
in the Long Beach schools, that they were hesi- 
tant to take the education courses and train to 
become teachers because they were afraid they 
would not be able to pass the exam. Despite the 
urgent need in California for Cambodian-speak- 
ing bilingual teachers, these students did not 
know of any Cambodian students who were 
training to become teachers. 

Waivers and Teacher's Aides— Schools have 
adopted two main approaches to dealing with 
the shortage of certified bilingual teachers and 
counselors: waiving teacher certification re- 
quirements and hiring other bilingual personnel, 
such as teacher's aides, to help in the classroom. 
Waiving teacher certification requirements al- 
lows schools and school districts to bring bilin- 
gual personnel into the classrooms to fill 
immediate needs when there are insufficient 
certified bilingual personnel. Usually, the waiv- 
ers expire after a few yeans unless the teacher ei- 
ther passes the relevant test or shows progress 
towards acquiring the necessary credentials for 
teacher certification.^*'* Furthermore, teachers 
on waiver do not always receive the same pay 
and benefits as regular teachers. 

Many school systems have resorted to hiring 
bilingual teacher's aides to help in the classroom 
and/or to communicate with the parents of lan- 
guage-minority students as an alternative to hir- 
ing credentialed bilingual and ESL teachers. 
Hiring teacher's aides may help to fill the gap 
created by the shortage of credentialed teachers. 
Unless accompanied by active teacher recruit- 
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mcnt and training programs, however, hiring 
teacher's aides may become a mere token re- 
sponse to the needs of Southeast Asian students. 
As an example, Cambodian college students at 
California State University at Lxjng Beach who 
were part-time teacher's aides in a local school 
district told Civil Rights Commission staff that 
they had received no training for their positions 
and mai:itained that in many cases the teachers 
they were working for gave them routine tasks, 
such as grading homework, to perform rather 
than having them interact with and help Cambo- 
dian children. 

States and localities need to continue to ex- 
plore alternatives to rigid teacher certification 
requirements when urgent needs for teachers 
are not being met. They also need to put more 
resources into recruiting and training Asian 
American bilingual teachers. 

Other Barriers and Avenues for 
Overcoming Them 

Many Asian American immigrant students 
and their parents arrive in this country with little 
background to help them understand American 
public school systems. Many have very little pre- 
vious education, and what formal education they 
have received has been in a very different setting 
and in schools with a completely different struc- 
ture and culture from those they find in Amer- 
ica. Too often these students are dumped in our 
classrooms with little or no preparation, and 
their parents are given no help in understanding 
how our school system works and little opportu- 
nity to participate in making decisions about 
their children's education. Asian American im- 
migrant students and their parents need com- 
prehensive orientation programs to help them 
understand and adjust to American schools and 



to help assess each student's individual educa- 
tional and emotional needs before the student is 
placed in the classroom. Once the orientation 
and assessment has been completed, the stu- 
dents need ongoing programs that help them 
bridge their two cultures, deal with their social 
and emotional needs, and -^'•epare them to be- 
come successful students in . jnerican schools, 
while their parents need ongoing programs to 
keep them informed. 

Asian American immigrant students usually 
encounter fellow students, teachers, and admin- 
istrators who know little or nothing about their 
cultures and histories. Frequently, school offi- 
cials do not understand their new students and 
are unprepared to help them cope with their 
transition into American schools, and their fel- 
low students have no background to help them 
appreciate why their new classmates are so dif- 
ferent and are likely to react to them with hostil- 
ity. For Asian American students to realize their 
full potential to learn, they need school environ- 
ments that are understanding and supportive, 
not insensitive and hostile. Aggressive piograms 
to educate school personnel and students about 
Asian (and other) cultures and histories and to 
combat racism in our schools are urgently 
needed. 

A summary- of the educational needs of im- 
migrant students in California's public schools 
and a compilation of programs across the State 
that are helping to meet those needs can be 
found in a 1989 California Tomorrow report.^^^ 
The report finds that immigrant students need 
orientation and assessment programs; programs 
to help students bridge their cultural differ- 
ences; programs to improve intercultural rela- 
tions in our schools and to teach mainstream 
teachers about their needs and cultures; educa- 
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tional curricula that are sensitive to the multi- the schools." These recommendations are rele- 

cullural makeup of our classrooms; and aca- vant to the entire country, not just the State of 

domic support and outreach efforts to keep their California, 
parents informed about and get them involved in 
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Chapter 5 

Access to Educational Opportunity: l-ligher Education 



The Commission's Roundtablc Conferences 
and staff followup investigations revealed a 
number of concerns in the Asian American com- 
munity related to higher education. Foremost 
among these concerns were alleged discrimina- 
tory admissions policies against Asian American 
applicants to elite colleges and universities, 
which is the subject of the present chapter. A 
number of other concerns are not covered here 
but are also worthy of attention. These include 
allegations of inequitable awarding of financial 
aid to Asian American students; inadequate aca- 
demic and other supplementary services for lan- 
guage-minority students of Asian ancestry; 
underrepresentation of Asian Americans among 
faculty and administrators (particularly at the 
higher ranks); and the failure of colleges to in- 
corporate the experiences and contributions of 
Asian Americans into the mainstream curricu- 
lum. 

The allegation that our most prestigious col- 
leges and universities use discriminatory admis- 
sions policies against Asian American applicants 
was first made on several college campuses in 
the early 1980s. At issue was whether elite col- 
leges and universities, in the face of increasing 
numbers of Asian American applications, were 
placing ceilings on the number of Asian Ameri- 
cans they would admit. More generally, the issue 
was whether Asian American applicants were 
less likely to be accepted at elite colleges and 
universities than white applicants with compara- 
ble characteristics. The admissions discrimina- 
tion controversy quickly became a highly visible 
national issue leading to Federal Government 



intervention, including the introduction of n 
congressional resolution condemning any use of 
admissions quotas against Asian Americans. 
During the past decade, the Department of 
Education's Office for Civil Rights (OCR) un- 
dertook multiyear investigations of the admis- 
sions procedures of several institutions of higher 
education. In 1990, OCR released reports on its 
investigations of Harvard University and the 
University of California at Los Angeles, and 
OCR investigations of other institutions are in 
progress. Meanwhile, the central issue, whether 
or not there is or has been admissions discrimi- 
nation against Asian American applicants, be- 
came clouded as the admissions discrimination 
issue became associated with the continuing na- 
tional debate on affirmative action. 

This chapter provides an overview of the con- 
troversy to help the public develop an informed 
understanding of the key issues involved. It first 
discusses how the controversy has unfolded and, 
in doing so, identifies the central issues. It then 
relates how the controversy played out on three 
different campuses — Brown University, the Uni- 
versity of California at Berkeley, and Harvard 
University, 

The Controversy 

The allegation of discriminatory admissions 
policies against Asian Americans was first raised 
in 1983 with a statement issued by the Asian 
American Students Association at Brown Uni- 
versity.^ "After four frustrating years" of un- 
publicized discussion and negotiation with 
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university officials regarding the low admit rate 
of Asian American applicants in comparison to 
other applicants to Brown, Asian American stu* 
dents at Brown decided to **document and publi- 
cize. . .a prima facie case of racial discrimination 
against Asian Americans in the Brown Univer- 
sity admission process."^ Their main contention 
was that altliough Asian American applicants as 
a group have one of the highest academic stand- 
ings among all subgroups and the number of 
Asian American applicants increased eight and a 
half times between 1975 and 1983,^ the number 
of Asian American students admitted did not 
"rcflecl this increase in any significant way."'* 
The number of Asian American applicants ad- 
mitted to Brown rose from 74 in 1975 to 140 in 
1983, less than a twofold increase.^ 

In 1983 the East Coast Asian Student Union 
(ECASU) released a study that revealed a sim- 
ilar pattern in other East Coast institutions. This 
study surveyed 25 schools in the East Coast and 
found that in most schools the number of Asian 
American applicants admitted had barely in- 
creased during the 1970s and early 198(^, al- 
though the number of Asian American 
applicants had increased dramatically. The result 
was lower admit rates for Asian American appli- 
cants in comparison to other groups, including 
whites. The ECASU report concluded that the 
higher rejection rates of qualified Asian Ameri- 
can applicants were the result of low personal 
ratings by admissions officers who considered 



that Asian American students were over- 
represented and presumed that they had narrow 
career interests and passive personality.^ 

The issue erupted again in 1984, this time at 
the University of California at Berkeley. In spite 
of the university's earlier projection of an in- 
creased enrollment of Asian American stu- 
dents, the number of newly enrolled Asian 
American students at Berkeley fell by 21 percent 
between 1983 and 1984, in comparison to a de- 
cline of 11 percent for white students over the 
same period. The admit rate for Asian American 
students fell from 48 percent in 1983 to 34 per- 
cent in 1984.^ Alarmed by this development, 
Asian American civil rights groups and commu- 
nity representatives formed the Asian American 
Task Force on University of California Admis- 
sions (hereafter referred to as the Task Force) 
to determine the causes of the sudden decline 
and to study the effect of a set of new admissions 
criteria on Asian American applicants. The 
Task Force report, released in June 1985 after 6 
months of intensive study, concluded that the 
"sharp decline. . .in Fall 1984 resulted from uni- 
lateral, undisclosed changes in freshman admis- 
sion policies."^^ 

The issue of whether Asian American appli- 
cants are treated fairly at the Nation's top insti- 
tutions of higher education began to receive 
national attention in 1985 when the New York 
Times and the Washington Post printed articles 
on this topic.^^ The New York Times article 
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started with the experience of one faculty mem- 
ber who served on a Princeton admissions com- 
mittee: "We were going over the applicant list 
and we came to a clearly qualified Asian Ameri- 
can student. And one committee member said, 
*We have enough of them.' And someone else 
turned to me and said, *You have to admit, there 
are a lot/"^^ The article went on to say, "This 
year at Princeton 17 percent of all applicants 
and 14 percent of Asian-American applicants 
were accepted. At Harvard, 15.9 percent of all 
applicants and 12.5 percent of Asian-Americans 
were accepted. At Yale 18 percent of all appli- 
cants and 16.7 percent of Asian- Americans were 
accepted. ''^^ As for the academic qualifications 
of Asian American applicants, the same 
Princeton faculty member was quoted as saying, 
"My hunch is if you look at the top 20 percent of 
the Asian-Americans being rejected at Ivy 
League schools, they are better qualified aca- 
demically than the bottom part of the class that 
is accepted.''^"* The article also described how 
difficult it had been for a)ncerned Princeton 
students and alumni to get admissions-related 
statistics from the university. 

In the next few years numerous articles in 
professional journals^^ and in magazines and 



newspapers drew the Nation's attention to the 
question of restrictive admissions policies 
against Asian Americans. By 1988 the sustained 
attention of the print media and researchers had 
transformed what had started out as a local mat- 
ter at several colleges into a highly visible na- 
tional issue. The core concern was whether the 
Nation's elite institutions of higher education, 
faced with an increasing number of qualified 
Asian American applicants, were placing a ceil- 
ing on the number of Asian American students 
they would admit. Phrased differently, the issue 
was V iher higher standards of admission were 
being applied to Asian American candidates as a 
means of reducing or containing the number of 
Asian American students. 

Although based on scattered data for differ- 
ent colleges for different years, the cumulative 
literature of this period showed a pattern of 
lower admit rates for Asian American students 
than for white students. At most selective col- 
leges, the enrollment of Asian American stu- 
dents did not rise in proportion to the rapidly 
increasing number of Asian American appli- 
cants. At such prestigious colleges^^ as Harvard, 
Brown, Princeton, Yale, Stanford, and the Uni- 
versity of California at Berkeley and Los Ange- 
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les, Asian American applicants were admitted at 
a lower rate than white applicants at one point 
or another in the 198()s, although Asian Ameri- 
can applicants had academic qualifications a)m- 
parable to those of white applicants.*^ In 1988 
the issue of admissions discrimination against 
Asian Americans began to receive Federal Gov- 
ernment attention. In January and June of 1988, 
the U.S. Department of Education's Office for 
Civil Rights informed the University of Califor- 
nia at Los Angeles and Harvard University, re- 



spectively, of its plan to conduct compliance re- 
views of their admissions policies. On May 3, 
1988, then-President Reagan spoke in opm)si- 
tion to Asian quotas in college admissions. On 
November .30, 1988, Senators Thomas A. 
Daschle (D-SD) and Paul Simon (D-IL) hosted 
a congressional seminar on the "alleged anti- 
Asian bias in university admissions."^' 

The year 1988 also marked a turning point in 
the development of the admissions discrimina- 
tion controversy. Until 1988 the controversy had 
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Although ,t was most telling among prestigious private colleges, the low admissions rale for Asian American appliants was also ob- 
served at 4-ycar public inslil.ilions. According to a 1985 national survey of 4-year undergraduate institutions, the Asian American 
admit rate to public institutions was 92 percent of the total admit rate (i.e.. 66 percent vs. 72 percent), while the Asian American 
admit rate to private institutions was 77 percent of the total admit rate (i.e.. 49 percent vs. 62 percent). Hunter M. Breland. Gita 
Wilder, and Nancy J. Rolwrtson. Demographics. Standards, and Equity: Challmgcsin College Admissions (AACRAO ACT The 
College Board. F:ducational Testing Service, and NACAC. 1986). cited in Jayjia I Isia. "Limits of Affirmative Action: Asian Ameri- 
can Access to Higher liducalion." Educational Policy, vol. 2. no. 2 (198H), p. 122. 

Among those who monitored and researched the issue, the simple facts of the disparate admit rate and the .slow increases in the 
numlx:rs of Asian Americans enrol \ were undisputed, but their interi.irelive context differed. While some rcse.archeni merely de^ 
plored the lack of access to the kind of data and decisionmaking information necessary to support or refute the allegation, others 
saw the controversy as "another manifestation of a very old anti-Asian racism " Notice a distinct contrast in the following quotes: 
"It should be emphasized thai we have not found any definitive ev dence that numerical limits on Asian American admissions might 
be in effect. . . .But it is equally important. . .that. . we have not b. en given the kind of acces.s to data and decision-making informa- 
tion that would permit us to support or refute conclusively [the allegation of numerical limits). . . .nie possibility of numerical limits 
on Asian Americans operating in the college admissions pr.H:ess. . .cannot be rejected out of hand." (Bunzel and Au, "Asian Ameri- 
cans in College." p. 61.) 

"To maintain their privileged status and to perpetuate their domination. . .[the nation's elite colleges and univeniities] have been 
forced in the 1980s to modify their admissions criteria in order to slow down the Asian American 'invasion." much like what these 
same institutions had to do from 1918 to 1947 when they discovered the 'Jewish problem.' To these elite institutions. Asian Ameri- 
can students constitute a 'New Yellow Peril'. . . .The curretit efforts to limit Asian American access to high-quality education is in 
fact another manifestation of a very old anti-Asian racism deeply woven into the fabric of our society and embedded in our culture 
and national consciousness," (Wang. "Discrimination Against Asian Americans, pp. 201. 205.") 

U.S. Department of F^ducation. Office for Civil Rights. "Chronology of OCR Asian Quota Compliance Review." by Gary Curran. 
Jan, 23. 1989. p. 1 (hereafter cited as OCR Chronology). Prior to the announcement. OCR began receiving individual complaints 
about Asian Amencan discrimination in college admissions. On July 1.1. 1987. the OCR regional offices were instructed to select 
for compliance reviews higher education institutions where there were suggestions of using quotas to deny admission to qualified 
Asian American applicants. Ibid. 

On the occasion of signing the Asian/Pacific American Heritage Week Proclamation. then-President Reagan said: "I know there', 
a growing concern that some universities may be discriminating against citizens of Asian and Pacific heritage. . despite their aca- 
demic qualifications. To deny any individual access to higher education when it has been won on the basis of merit is a repudiatbn 
of even^thing America stands for. ix:t everyone be clear. . .that the use of informal etclusionary racial quotas, or any practice of 
cial discnmmation against any individual violates the law, is morally wrong, and will not be \o\cm^r Public Papers of the Presidents 
of the United States. Ronald Reagan. 1988. Book I. p. 546 (Washington, DC: Government Printing Office. 1990) 
Congressional Record-Senate. S. 1 135. 1-eb. 2. 1989. In May 1989. ABC's TV program "20/20" covered the issue, further directing 
the national attention to the controvei^y. ABC-IV. "20/20 Program." May 5. 1989. 10:00-1 1:00 PM (l-Sl> 
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been uncomplicated. It centered around the sim- 
ple empirical question of whether or not the 
Nation's prestigious colleges and universities 
treated Asian American applicants fairly in com- 
parison to white applicants. The question was 
clearly amenable to resolution. It would have re- 
quired comparing the admit rates of Asian 
American and white candidates after adjusting 
for pertinent characteristics and qualifications. 
Such an analysis would have been relatively 
straightforward if the admissions data had been 
made available to researchers. Admissions-re- 
lated data for selective colleges and universities 
were extremely difficult to obtain, however, 
preventing the kind of systematic investigation 
that could have provided a factual basis for re- 
solving the controversy^ and creating in some 
observers the suspicion of a possible covcrup by 
college administrators. 

Starting in 1988 the controversy took on a 
new twist as it became embroiled in the national 
debate on affirmative action. The admissions 
discrimination issue was embraced by those who 



have traditionally opposed affirmative action 
policies, who argued that the restrictive admis- 
sions policies against Asian Americans are both 
symptomatic of a larger problem, affirmative ac- 
tion in university admissions, and an inevitable 
outcome of affirmative action programs. This 
casting of the controversy as part of the national 
debate on affirmative action deflected attention 
from the core issue, whether or ViOt elite colleges 
and universities had instituted discriminatory ad- 
missions practices against Asian American stu- 
dents. 

At this stage in the controversy, late in 1990, 
OCR released its long-awaited civil rights com- 
pliance reviews of Harvard's undergraduate and 
the University of California at Los Angeles' 
(UCLA) graduate programs. OCR, in a report 
that is discussed in some detail below, found 
Harvard free of any discriminatory admissions 
policy against Asian American applicants, but 
concluded that one graduate program at UCLA 
had discriminated against Asian American appli- 
cants in violation of civil rights laws. Several 
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Writing on ihc larger picture of the a,nlrc,ver.y, Nakanishi atec*ved that "the admissions debate might not have become so explo- 
sive if there had been a body of empirieal knowledge that all parties to the dispute could have used to test or venfy their largerly un- 
founded assumptions and assertions about Asian American students." Don T. Nakanishi. "A Quota on Excellence? lite As.an 
American Adm issions Debate," Change (November/December 1989), p. 40. 

Researchers have generally been unable to ob«mn pertinent data. For example, Dr. Dana Tafcagi of the University of Cal.forn.a at 
Santa Cruz, who is working on a book on this controverey, and Ms. Ui-Wan Wong of Weslcyan University, who is working on her 
thesis recounted a similar experience regarding access to critical admissions data at selective campuses. Dana Takagi, telephone in- 
terview. I-'cb. 7, 1991; Ii.i-Wan Wong, telephone interview, Mar. 4, 1991. Requests for admissions data by Commission staff have 
encountered similardiffieultieswith selective institutions. 

Many rcseareher^ have deplored the inaccessibility of pertinent data, which inhibited objective appraisal of the controvert. Note 
such comments as "Because of numerous and, in ourview, often questionable policies of confidentiality, it has been extrt-mcly d.ff.- 
cult to collect official and comprehensive admissions data." Bunzel and Au. "Asian Americans in College," p. 53. "It is. . .important 
to note . that with the exception of Brown, we have not been given the kind of access to data and decision-making information that 
would permit us to support or lefute [the allegation of numerical limits on Asian Amei ;an admissions)." Ibid. "The scope of this 
study is severely limited by the closely guarded data and documents available to date." Wang. "Discrimination Against Asian 

Americans." p. 190. , id, 

Dana Y. Takagi, "I'rcm Discrimination to Affirmative Action: Facts in the Asian American Admissions Controversy, Social Prob- 

/t7m.vol.37.no.4(1990).p.578. 

Thomas J. Hibino. Acting Regional Director. Region 1. U.S. Department of liducation. Office for Civil Rights, letter to Derek 
Bok. President. HarvarJ University, entitled "Compliance Review No. 01-88^," Oct, 4, 1990, p. 1 (hereafter cited as OCR Ut- 
tcr). U.S. Department of liducation. Office for Civil Rights. "Statement of Findings, Compliance Review No. 01-88-6009" (on Har- 
vard University). Oct. 4. 1990 (hereafter cited as OCR I'indings). 
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other colleges were under review by OCR as of 
September 1991.^^ 

Given the politically charged environment en- 
gulfing the controversy, it is important for the 
public not to lose sight of the central issue of the 
controversy: Do institutions of higher educa- 
tion, particularly the elite ones, treat Asian 
American applicants unfairly compared to 
whites? 

Three Case Studies 

The remainder of this chapter offers descrip- 
tions of how three institutions— Brown, the Uni- 
versity of California at Berkeley, and 
Harvard — coped with the admissions discrimina- 
tion issue. Tliese institutions are selected for at- 
tention because their admissions policies and 
processes have undergone intense scrutiny and 
the outcomes of these investigations are publicly 
available. Furthermore, these three universities 
provide instructive contrasts in the manner in 
which controversy was handled. 

Brown University 

Brown University's Asian American commu- 
nity became concerned about possible admis- 
sions discrimination against Asian Americans 
when the Asian American admit rate, which had 
historically been higher than the overall Brown 
admit rate, became equal to and then fell below 
the overall admit rate during the 4-year period 



between 1980 and 1983 (see table 5.1).^' They 
sought to resolve the issue without making it 
public by talking with the Brown administration 
and the admissions office. When 4 years of ef- 
forts "resulted in little, if any, change in admis- 
sion policy vis a vis Asian Americans and no 
substantial increase in the number of Asian 
Americans admitted,"^ the Asian American 
Students Association of Brown University 
(AASA) decided to "document and publicize 
the prima facie case of racial discrimination 
against Asian Americans in the Brown Univer- 
sity admissions process"^* by releasing a report 
in October 1983. 

Table 5.1 shows the admissions data con- 
tained in the AASA report for the classes of 
1979-87 and also updated admissions data for 
the classes of 1989-93. Based on an analysis of 
the admissions data for the classes of 1979-87, 
the AASA report found that: 

1) Between the classes of 1982 and 1983 the 
admit rate for Asian American students fell 
dramatically, from 46 percent to 26 percent. 
In comparison, the overall admit rate declined 
only slightly, from 27 percent to 24 percent. 

2) There were 235 more Asian American ap- 
plicants for the class of 1983 than for the class 
of 1982, but the number of Asian American 
applicants accepted declined by one, from 141 
to 140. 
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John H. Palomino. Director, Region IX, U.S. Department of Education. Office for Civil Rights, letter to Charles E. Young, Chan- 
cellor, University of California at Los Angeles. "Statement of Findings. Compliance Review No. 09-89-«004," Oct. 1. 1990, p. 2 
OCR also imposed a recordkeeping requirement on several other UCLA gr^iduatc programs that had not ;.ept sufT.cient data on 
their admissions processes for OCR to be able to reach a determination about whether or not they were in compliance with Title 
VI. Ibid. 

As of October 1991, the following colleges were under compliance review or complaint investigation regarding the admissions of 
Asian American students: the University of California at Berkeley (undergraduate programs): the Univereity of California at U» 
Angeles (undergraduate programs); Boalt Hall School of Uw at the Univemty of California at Berkeley; and the School of Optom- 
etry at the University of California at Berkeley. Ullian Dorka. Attorney Advisor to the Assistant Secretary for Civil Rights, U.S. 
. Department of I-ducation, Office for Civil Rights, telephone interview, Oct. 15, 1991. 

29 Asian American Admission ai Brown , p. 1 . 

30 Ibid. 

31 Ibid. 
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TABLE 5.1 

Admissions Data: Brown University, Classes 1979-1993 



Total freshman 


1979 


1980 


1981 


1982 


1983 


1984 


1985 


1986 


1987 






1 99 1 




1993 


clam 






























Applicants 
Admits 

Admit rate (%) 


8,635 
2,856 
33 


9,125 
2,830 
31 


9,156 
3,016 
33 


10,565 
2,046 
2V 


1 1,298 
2,673 
24 


11,901 
2,559 
22 


11,817 
2,593 
22 


11,746 
2,604 
22 


13,278 
2,624 
20 


13,707 
2,637 
19 


13,081 
2,627 
20 


12,486 
2,788 
22 


12,731 
2,701 
21 


11,720 
2,869 
24 


Asian Ameifcans 






























Applicants 
Ad n. its 

Admit rate (%) 


168 
74 
<4 


265 
101 
38 


224 
106 
47 


307 
141 
46 


542 
140 
26 


679 
153 
23 


868 
156 
18 


1,006 
188 
19 


1,425 
204 
14 


1,539 
256 
17 


1,627 
245 
15 


1,703 
324 
19 


1,564 
303 
19 


1,783 
424 
24 


Asian American 






























admits as % of 






























total f rmhman 






























admits 


2.6 


3.6 


3.5 


5.0 


5.2 


6.0 


6.0 


7.2 


7.8 


9.7 


9.3 


11.6 


11.2 


14.8 



Source: Information for clossos 1979-89 was obtained from tables 2a and 2b, the Asian American Students Association at Brown Report (1984). Information for the 
classes of 1989-93 was provided by the Office of the Daan of Admissions, Brown University. Information for the class of 1988 was not available. 



3) After the dramatic decline between 1982 
and 1983, the Asian American admit rate con- 
tinued to fall, from 26 percent to 14 percent, 
for the classes of 1984-87 although the class- 
wide j^dmit rate remained almost constant 
over this period. Starting with the class of 
1985 the Asian American admit rate was 
below the classwide admit rate. 

4) Although the number of Asian American 
applicants to Brown University increased 
steadily between the classes of 1979 and 1987, 
the number of students admitted seemed to 
plateau between the classes of 1982 and 1983 
and between the classes of 1984 and 1985. 

AASA's inquiry concerning the causes of the 
disparity in admissions rates led it to two conclu- 
sions: 

1) Asian American and white applicants were 
comparable in their academic qualifications, 
and the academic profile of the Asian Ameri- 
can applicant pool had not changed suffi- 
ciently to "justify such a drastic decrease in 
the admit rate." 



2) The acceptance of the "model minority" 
myth of Asian Americans by university admin- 
istrators and admissions officers led to inat- 
tention to, and disparate efforts m, recruiting 
Asian Americans. 

Finding the explanations offered by Brown in- 
sufficient, AASA recommended that the admit 
rate for Asian American applicants be made "at 
least equal to the all-college admit rate,"*^ that, a 
greater number of socioeconomicallv disadvan- 
taged Asian Americans be recruited, and that 
more information on Asian American applicants 
and acceptances be gathered and made available 
for analysis.^ 

Four months after the AASA report, the 
Brown University Corptiration Committee on 
Minority Affairs (hereafter referred to as Cor- 
poration Committee) issued a forthright report^^ 
admitting the existence of "an extremely serious 
situation,"^ concurring that "Asian American 
applicants have been treated unfairly in the ad- 
missions process,"^^ and calling for "immediate 
remedial measures."''" The report specifically 
stated: 



32 Ibid., p. 7 and (able 6. 

33 Ibid., pp. 8-13. Specific illuslralions cilcd in ihc AASA report include: 

1) "no tellers [of rccruilmcnlj were sent lo Asian American slurfenis in California, New York, Pennsylvania. . .because (they) were 
'sclf-recniiling,' and [admissions officers argued that) Brown nc< d not make any special effort lo recruil Asians." (Ibid., p. 10.) 

2) The "model minorily mylh especially hurts Asians from lower income families. Inner-cily and economically disadvantaged Asian 
sludcnis need extra consideration and affirmative action to compete, , .with the more affluent and assimilated suburban Asian slu- 
denU." (Ibid., p. 11.) 

3) Funding was cut off by the admissions office, preventing student representatives from attending a Co'i-pc Day in New York's 
Chinatown along with representatives from other schools on the East Coast, Funding was restored after A. A's strong opposition. 
(Ibid., p. 11.) 

4) Asian American students' efforts to meet with individual admissions officers informally to discuss Asian American admissions 
were thwarted, Tfie associate director of minorily recruitment asked admissions officers not to meet with the Asian American stu- 
dents and also tried to discourage AASA from carrving out its plans. (Ibid., p. 12.) 

34 Ibid., p. 26. 

35 Ibid. 

36 Ibid., p. 27. 

37 Brown University Corporation Comraillce on Minorily Affaire, "Report to the Corporation Comniiltec on Minority Affair? From 
lis Subcommittee on Asian American Admissions," Feb, 10, 1984, 

38 Ibid., p. 2. 
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While. . .we do not claim intentionally unfair treat- 
ment on the part of individuals or in the stated admis- 
sion policies of f hc University, the admission practices 
used to implement these policies have resulted in such 
unfair treatment |of Asian American candidates that]. 
If left unrcctificd, the combination of policies and 
practices would make the resulting inequities inten- 
tional. 

The report uncovered several factors contrib- 
uting to the differential treatment of Asian 
American applicants. Two of these factors are of 
interest here. The first involves the use of histor- 
ical benchmark figures as enrollment goals, 
which had resulted in limiting the number of 
Asian American admits: 

When the Asian American admits closely approxi- 
mated its historical benchmark number, the admission 
process is curtailed without regard to the total num- 
ber of Asian American applican^^for the current year 
or their academic qualitications. 

The second factor was the subjective nature of 
rating nonacademic or personal characteristics. 
The Corporation Committee was forthright in 
pointing out: 

It was clearly stated by all admission staff to whom we 
s|M)ke that Asian American applicants receive com- 



paratively low non-academic ratings. These unjusti- 
fied low ratings are due to the cultural biases ^d ste- 
reotypes which prevail in the admission office. 

Based on its findings, the Corporation Com- 
mittee made five remedial recommendations. 
These recommendations included: 1) the admit 
rate for each minority subgroup of applicants 
with qualifications equal or comparable to those 
of nonminority applicants "should be at least 
equal to the admit rate of non-minority appli- 
cants,"'*'' and 2) statistical information concern- 
ing admissions and financial aid should be made 
available on request to legitimate university 
groups with an interest in these areas. The 
Corporation Committee also urged the presi- 
dent of Brown to proclaim its recommendations 
as part of the official univeisity policy on admis- 
sions.^ The Corporation Committee report and 
its recommendations were subsequently adopted 
by the university, and the administration as a 
whole embraced the Corporation Committee's 
underlying spirit of open self-criticism. As 
shown in table 5.1, the admit rate of Asian 
American applicants improved gradually starting 
with the class of 1989, and, for the class of 1993, 
it became identical to the admit rate of the total 
freshman class. 



39 Ibid. 

40 Ibid. 

41 Ibid. 

42 Ibid., p. 3. 

43 Ibid., p. 4. 

44 Ibid., p. .*>, italic& in original. 

45 Ibid., p. 7. 

46 Ibid. 

47 An example of the spirit of open self-criticism is the report submitted by the Visiting Committee on Minority Life and Education at 
Brown IJnivereity. entitled "The American Univcnity and the Pluralist Idea'." Impressed by the intense desire of both studenU and 
administration officials to "see [Brown] measure up to higher standards of ethnic sensitivity and racial civility," this commitlee 
noted: "the existence of the Visiting Committee illustrates the point. The President and the Board of Fellows invited this critique. . 
. .We have admired the open, candid, and sharing attitudes encountered as we went about our inquity." Brown University, 77»e 
American Univmiiy and the Pluralist Ideal: A Report of the Visiting Committee on Minority Life and Education at Brown Unimsity 
(May 1986). Quotes are from pp. 3 and xi, respectively. 
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The University of Crjiifornia at 
Berkeley 

The Asian American Task Force on Univer- 
sity of California Admissions (hereafter Task 
Force),"*^ formed in fall 1984 in response to the 
precipitous decline in Asian American freshman 
enrollment, released its report in June 1985/' 
According to the Task Force report, several fac- 
tors caused the number of Asian Americans ad- 
mitted at Berkeley to decline. Specifically, the 
report stated that UC-Berkeley: 

1) imposed a minimum 400 score on SAT verbal test 
to deny admission to eligible Asian American immigr- 
ant freshman student applicants; 

2) unexpectedly ceased freshman admission consid- 
eration for low-income, first-generation-collegiate 
Asian American applicants; . . .redirected them to 
other UC campuses; these low-income Asian Ameri- 
can students did not enroll in significant numbers at 
other UC campuses becau.se of the economic barriers 
in attending a campus far from home; 

3) did not include Asian American faculty and staff 
members in the discussion, adoption and in.plementa- 
tion of freshman admission policies; did rot publicize 
to affected Asian America^^ applicants changes in 
freshman admission policies. 

Throughout 1985 and 1986, there were many 
exchanges between the Task Force and univer- 
sity officials, who disputed the Task Force find- 
ings. In particular, the university officials flatly 
denied the Task Force's contention that Berke- 
ley had imposed a minimum SAT-verbal score 



requirement. During these years, Asian Ameri- 
can community leaders and the Task Force also 
made their concerns known to the press and the 
State legislature. In 1987 several developments 
occurred: California State Assembly Speaker 
Willie Brown announced his support for greater 
legislative oversight involvement to resolve the 
controversy over the alleged admissions quotas; 
Call brnia State Senate President Pro Tempore 
David Roberti requested the State auditor gen- 
eral to conduct an audit of the UC-Berkeley 
freshman admissions policies and procedures as 
they affected Asian American and white appli- 
cants; and the UC-Berkeley Academic Senate 
appointed the Special Committee on Asian 
American Admissions to review the allegations 
of theTaskForce.^^ 

The vState auditor gcnerars report, released 
in October 1987, reached the following conclu- 
sions regarding Asian American applicants, 
while noting that gaining admission to Berkeley 
had become increasingly more difficult for both 
Asian American and white candidates between 
1981 and 1987: 

1) of the 49 separate admission rates comparing 
Asian American with white applicants across differ- 
ent colleges and programs for the seven-year period 
between 1981 and 1987, Asian American applicants 
were admitted at^| lower rate in 37 instances and at a 
higher rate in 12; 

2) during the same period, the average !.igh school 
grade point average (GPA) of Asian American appli- 
cants rose from 3.20 to 3.72, wWle the average GPA 
for whites rose from 3.27 to 3.62; 



48 The Task I'orce was co-chaired by San Francisco Municipal Court Judge Lillian Sing and Alameda County Superior Court Judge 
Ken Kawaichi. 

49 Task force Report, 

50 Task Force Highlights, p. 8. 

51 Ibid., p. 9. 

52 Auditor General of California, >l Rexiew of First-Y^ar Admissions of Asians and Caucasians at the University of California at Berkeley 
(October 1987) (hereafter cited as Auditor GeneraPs Report). 

53 Ibid., p. S-4. 

54 Ibid. 
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3) in the College of Letters and Sciences, the deci- 
sion made by the university to redirect economically 
disadvantaged candidates to other campuses was a 
major factor explaining the drop in the number of 
Asian American freshman admitted in the fall of 
1984. 

In Fcbrua"' 1989 the Academic Senate's Spe- 
cial Committee on Asian American Admissions 
(hereafter Special Committee) released its re- 
port.^^ The report, which is based on examina- 
tion of university documents, interviews with 
university staff, and other information, is im- 
portant bccat'se it represents a thorough investi- 
gation of the controversy and because it paved 
the way for an eventual agreement between the 
Asian American community and the university 
to develop new procedures and policies that 
would ensure fairness and provide reassurance 
to the Asian community.^^ The following pages 
discuss three important findings of the report in 
detail. 



Economic Disadvantage Removed 
From Protected Category 

A comparison of the admit rates of Asian 
American and white applicants for the years 
1981 to 1987 showed that in 2 years, 1984 and 
1987, "the campus should have admitted approx- 
imately 50 more Asian Americans [if Asian 
Americans had been admitted at the same rate 
as whites with the same academic qualifications], 
or about 1.1 percent of the campus-wide admit 
pool."^^ The Special Committee found that the 
university's decision to cease guaranteeing ad- 
mission to applicants who qualified for the edu- 
cational opportunity program (EOP) but not for 
affirmative action (i.e., applicants who came 
from an economically disadvantaged background 
but were not members of underrepresented 
groups) was the major reason for the 1984 drop 
in Asian American enrollment. The committee 
estimated that in 1984 the dropping of EOP as a 
protected category resiilted in denying admis- 
sion to 146 EOP applicants, about 90 percent of 
whom were Asian Americans. 



55 Ibid., p. 48. I-hc report found that "if Asian and Caucasian KOP (Hducational Opportunity] applicants had been admitted to the 
(kjllcgc of U-ttcrs and Science at the same rate as they were in 1983, then the difference in the overall 1984 admission rates of the 
two groups (51 .9 percent for Asians and .59.5 percent for (:aucasian.s) would have been 2.1 percentage points— 58.0 percent for As- 
ians and 60.1 percent for C:aucasians." Ibid. 

56 University of California, Berkeley, Report ofilie Special Committee on Asian American Admissions of the Berkeley Division of the Ac- 
ademic Seme (I cbruary 1989), p. 4 (hereafter cited as Shack Report, as it is commonly referred to after the committee's chairman 
Prof. W.A. Shack). 

57 The Special Committee examined relevant documents and interviewed persons involved in shaping and implementing admissions 
policies as well as the Task I brce members. The committee also evaluated the auditor general's report, other statistical informa- 
tion, and Berkeley's admission policies as a whole. Ibid,, p. 4-5. 

58 "A Joint Statement by Judges Ken Kawaichi and Lillian Sing, Cx)-chairs of the Asian American Ta.sk Ibrce on University Admis- 
sions, and Chancellor Ira Michael Heyman of the University of California at Berkeley," Apr. 6, 1989 (hercaf r cited as Joint State- 
ment). 

59 Shack Report, p. 2X 

60 Ibid., p. 6. 

61 Ibid., p. 30. lliis committee finding was consistem with the finding by the State auditor general discussed above. ITic committee 
finding that the 1X)P decision led to rougiily 130 fc\ jr Asian American applicants being admitted in 1984 when only 50 more Asian 
American .students needed to be admitted to reach parity with whites suggests that other factors were also at work, but that the 
KOP decision, by itself, could more than explain the entire Asian American deficit in 1984. 
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In the process of evaluating the university's 
reasons for changing its policy on EOP appli- 
cants, the Special Committee was made aware of 
and became "troubled" by the allegation of one 
Asian American administration staff member 
that "administrators and staff have expressed the 
view that there are *too many Asians' at Berke- 
ley''^^ and by the ''perception of another staff 
person that some of the participants in a De- 
cember 1983 admissions meeting 'seemed to be 
deliberately searching for a standard which 
could be used to exclude Asian immigrant appli- 
cants/''^^ Given these indications of an ti- Asian 
bias within the Berkeley administration, the 
committee acknowledged the possibility that 
anti-Asian bias might have contributed to the 
decision to change the policy on EOP appli- 
cants: 

It is possible that some or all of the decision-makers 
were motivated, in whole or in part, by a desire to re- 
duce the enrollment of Asian Americans -a group 
that represented, as they surely knew, the largest per- 
centage of the Non-AA [affirmative action] EOP ap- 
plicants. There is some second-hand evidence, or at 
least internal allegations, that some people ^ the 
Campus Administration were thinking this way. 

However, the committee concluded that the pol- 
icy change was most likely based on legitimate 
considerations and not anti-Asian bias: 



While these allegations are troubling, they are im- 
pressionistic charges that cannot outweigh, in our 
opinion, the substantial evidence that the decision to 
redirect non-AA EOP applicants was based on legiti- 
mate considerations. The legitimate reasons for the 
decision, as described above, were plausible, substan- 
tial, and plainly at work Wc therefore think it un- 
likely that the decision to end protection for non-AA 
EOP applicants ^i^eflected intentional bias against 
Asian Americans. 

In concluding that the policy change was 
based upon legitimate reasons, the committee 
believed that because the policy change was 
widely reviewed and accepted by many within 
the Berkeley administration, any anti-Asian mo- 
tivation for the policy change would have been 
detected and the policy would not have been 
adopted had its motivation been anti-Asian 
bias.^'^ As a result, the committee did not con- 
sider whether these legitimate reasons might 
have been pretexts for reducing the number of 
Asian American students on campus. Givoi the 
information presented to the committee sug- 
gesting that at least some university administra- 
tors at some staff meetings expressed and shared 
their concern that there were too many Asian 
American students on the Berkeley campus, the 
committee could have investigated further to de- 
termine whether and to what extent anti-Asian 
bias played a role in the EOP policy change. 



62 Shack Report, 

63 Ibid., p. 7. 

64 Ibid, p. 31. 

65 Ibid., p. 32. 

66 'I\vo legitimate reasons for the policy change were cited by the committee. These were: 1) The number of EOP students was be- 
coming "l(X) large," and the admission guarantee to EOP students was beginning to interfere with the admission of affirmative ac- 
tion Muc^ents; and 2) EOP students were ''having considerable difficulties with the English language/* imposing both academic and 
financial costs on the university. Ibid., p. 31. 

67 The a)mmitlee stated: "ITJhe number and variety of the persons and groups participating in the decision. . .make it in our view un- 
likely that an improper purpose of limiting Asian enrollment would either have eluded all these decision-makere or been shared by 
all of them. We therefore think it unlikely tiiat the decision to end protection for non-AA EOP applicants reflected intentional bias 
against Asian Americans." (Ibid., p. 32.) 

68 Patrick S. Hayashi, Assistant to the Chancellor, letter to Prof. William Shack, Chair, Special Committee on Asian American Admis- 
sions, Academic Senate, Apr 7, 1988, pp. 1-2 (hereafter cited as Hayashi letter). 
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Furthermore, since the policy change was 
likely to have a disparate impact on a minority 
group, it should have been evaluated to deter- 
mine: 1) whether the purpose it is designed to 
accomplish is necessary; 2) whether the policy 
change in fact would accomplish that purpose; 
and 3) whether there exist other measures that 
could aca)mplish that purpose without a dispa- 
rate impact. Such scrutiny would constitute an 
important safeguard against the adoption of dis- 
criminatory admissions policies. It is not clear 
from the Special Committee report that the 
EOP-redirection decision was ever given such 
scrutiny, nor does the report attempt to address 
this issue. 

Raising Required Minimum on GPA, 
But Not on Entrance Tests 

Faced with a surge of applications to the Col- 
lege of Letters and Science (L and S) for the fall 
of 1984, the administration decided to raise the 
minimum grade point average (GPA), but did 
not raise the required minimum scores on col- 
lege entrance tests, that would guarantee admis- 
sion. At that time Berkeley guaranteed 
admission to candidates who met either a mini- 
mum GPA threshold or a minimum score on col- 

69 

lege entrance tests. Asian American applicants 
were more likely to be admitted on the strength 
of their GPA, whereas white applicants were 
more likely to be admitted on the strength of 
test scores (especially English tests). Thus, rais- 
ing only the minimum GPA threshold had the 
effect of disadvantaging Asian American appli- 
cants relative to white applicants.^^ 



Regarding this policy change the committee con- 
cluded: 

We do not know why L and S decided, or who in L 
and S decided, to respond to the surge in applications 
by raising the GPA threshold but not by raising the 
test-score threshold as well. We cannot rule out the 
possibility that this decision had the purpose, at least 
in part, of limiting the number of Asian Americans 
admitted relative to the numbe]^ of whites. But neither 
can we confirm that possibility. 

Considering the serious nature of this possi- 
bility, it would have been legitimate for the com- 
mittee to have investigated further the process 
and circumstances leading to the GPA decision 
with a view to determining more definitively 1) 
the extent to which the decision was motivated 
by a desire to reduce the number of Asian 
American students on campus and 2) whether 
the decision was given the thorough scrutiny 
warranted for policies that are likely to have a 
disparate impact. 

Directive For Setting Minimum 
SAT-Verbal Scc/e 

On December 28, 1983, the director of the 
Office of Admissions and Records announced 
that applicants of ''permanent aliens" status not 
meeting a minimum SAT-verbal score'^^ would 
be redirected to other campuses^^ The directive 
(hereafter referred to as the Bailey directive) 
was rescinded in early January 1984, however, 
about 10 days after it was issued and before it 
had an adverse effect on any applicant to Berke- 
ley. 



69 This policy has been abandoned since then in favor the Academic Index Score, which is now in use. 

70 Shack Report, pp. 5» 24. 

71 Ibid., p. 24. 

72 A score of less ihan 400 for ihosc applicants in the upper 50 percent of the applicant pool and a score of less than 450 for those in 
the lower 50 percent of the pool. Shack Report, p. 34. 

73 Robert L. Bailey, memorandum "Permanent Aliens— Fall 1984," to Vice Chancellor Watson M. Laetsch, Dec. 28, 1983 (repro- 
duced as app. Il-C in the Shack Report) (hereafter cited as Bailey directive). 
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Since the directive affected Asian American 
immigrant applicants more than any other 
group, the directive naturally became one of 
the focal points of the 1985 Task Force report. 
As noted earlier, however, the existence of the 
directive was re^atedly denied by the university 
administration, creating a tense atmosphere 
filled with anger, distrust, and accusation. Fi- 
nally, in early 1988, the California State Assem- 
bly Subcommittee on Higher Education released 
two internal memoranda (dated December 28, 
1983, and January 4, 1984) written by the direc- 
tor of admissions at UC-Berkeley establishing a 
minimum score of 400 on the SAT-verbal test 
for immigrant applicants only. At the subcom- 
mittee hearing at which the Bailey directive was 
released, the UC-Berkeley chancellor apolo- 
gized publicly to the Asian American community 
for the insensitive manner in which Berkeley ad- 



ministration officials had handled and responded 
to their concerns about freshman admissions 
quotas against Asian American applicants.^** 

The following pages offer a brief account of 
the events surrounding the issuance of the direc- 
tive. Faced with a 25 percent increase in applica- 
tions for fall 1984, the directoi of the Office of 
Admissions and Records (OAR) was advised 
that some action was needed to avoid a potential 
overenrollment crisis. In early December 1983 
the university held a meeting at which ways to 
reduce the number of new freshmen admitted 
were discussed. During the course of this meet- 
ing, someone suggested establishing a minimum 
SAT-verbal score requirement of 400 for im- 
migrant students. This suggestion met with 
strenuous objections for its adverse impact on 
Asian Americans and its discriminatory intent, 
and the meeting ended without any decision.^^ 



74 Shack Report, p. 38. 

75 In responding lo the Task Force, the university claimed that "the Campus never instituted a minimum verbal SAT score of 400. . . 
.In fact, of freshmen entering in Fall 1984, 9 percent (and 14 percent of Asian freshmen) scored below 400 on the verbal scale." B. 
Thomas Travers, Assistant Vice Chancellor for Undergraduate Affairs, letter to Ken Kawaichi and Lillian K. Sing, Co-chairs, Asian 
American Task Force on UC Admissions, July 26, 1985, p. 6 (hereafter cited as Travers letter), 

76 "In this regard, first I would like to say I wish I had been more sensitive to the underlying concerns at issue. While they did not man- 
ifest themselves as neatly as I now see them, Berkele>' could have reacted more openly and less defensively than we did. Because the 
anxieties were elevated, I apologize for this. I really do believe, that regardless of the occasional hostilities between the Task Force 
and the campus, that the Task Force has performed a veiy .crvice in opening up all of these issues for a vote, for viewing and 
for debate. 

"Second, I believe that there is no systematic bias against Asi; n-Americans in our admissions system, that no verbal SAT became 
operative in '84 and that the removal of Asians from blanket EOP protection was done in good faith. I want to be sure of the cor- 
rectness of these conclusions and the fairness of the results. The Academic Senate al Berkeley has set up a special committee to in- 
vestigate these matters." Chancellor Ira Michael Heyman, Statement at the hearing of the California Stale Assembly Subcommittee 
on Higher Education, chaired by Tom Hayden, Asian American Admissions at the University of California: Excerpts from a Ugisla- 
live Hearing, Jan. 26, 1988, pp. 4-5. 

The written statement of one person who participated at this meeting is worth quoting because it illustrates the dynamics that pre- 
vailed at the meeting: 

"In early December 1983, Assistant Vice Chancellor Travers asked that I attend a meeting to discuss admissions. I normally did not 
attend meetings on admissions and I do not know why I was invited to attend this meeting. . . .At that meeting, we discussed ways to 
reduce the number of new freshmen admitted for Fall, 1984. . . Someone suggested that OAR (Office of Admissions and Records) 
establish a minimum SAT-Verbal score requirement of 400 for immigrant students. The slated rationale was that there was a great 
deal of concern about the number of Asian immigrants who were coming to Berkeley who had difficulty writing or speaking English 
well. 

"I objected to this proposal on the grounds that, if implemented, it would dearly discriminate against Asians. Someone countered 
by saying that the proposed minimum standard was not discriminatory in chat it would be applied to everyone equally. I stated that 
it would not be applied equally to everyone, that it would be applied only to 'immigrants.' Someone stated that it would be applied 
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On December 28, 1983, however, the OAR 
director issued the controversial Bailey directive 
implementing the policy of a minimum SAT-ver- 
bal score. At an Undergraduate Affairs staff re- 
tre.^{, heM on January 8-10, 1984, an Asian 
Amei kan staff person, who had been present at 
the early December meeting and had raised ob- 
jections f.o the proposal at that time, spoke with 
vice chancellor for Undergraduate Affairs. The 
Asian American staff person repeated his objec- 
tions to the SAT-verbal minimum requirement, 
whereupon the vice chancellor "agreed with 
[his] concerns and immediately ordered the pol- 
icy be revoked.* The Special Committee aeter- 
mined that, although a dozen or so Asian 
American applicants were to be affected by the 
directive, the rescission of the directive came in 
time to stop the mailing of rejection letters and 
instead accept those applicants. 

Two of the committee's findings regarding the 
Bailey directive merit comment. First, the com- 
mittee stated: 

The Baiiey directive of December 28, 1983, was im- 
proper. . . .On its face the directive disci iminated 
against aliens living pcrmanenily in the United States. 



. . .Such discrimination against resident aliens may 
well be illegal or unconstitutional; in any event, it vio- 
lates [the] University policy [of not treating im- 
migrants or refugees gjy differently from citizens in 
its admission process]. 

Nonetheless, the committee did not conclude 
that the directive was necessarily motivated by a 
desire to reduce the number of Asian students 
on campus: 

Whether the Bailey directive also represented dis- 
crimination "against Asians" is a more difficult ques- 
tion. Bailey and the other policy-makers involved 
surely knew that the largest number of applicants ex- 
cluded by the directive would be Asian immigrants. It 
does not necessarily follow, however, that the direc- 
tive was intended to exclude these applicants because 
they were Asians, or that it reflected g^desire to re- 
duce the number of Asians at Berkeley. 

As these quotes demonstrate, the committee 
report dismisses the argument that imposing a 
minimum SAT-verbal score for immigrant stu- 
dents represented intentional discrimination 
against Asians. This dismissal, however, needs to 
be weighed against several facts: 1) the policy 



78 



79 
80 
81 



,o all immigranls. 1 said lhal even lhal slalemenl was false in lhat Hispanic immigranls would be prolecled under affirmative action 
policy. I said that it was clear that the vast majority of sludenU who would be impacted would be Asians. I pointed out Ihal.^ .one 
must also look at projected impact. . . I also staled that any change of policy of this sort should be made .n consultation with the ap- 
propriale Academic Senate committees and not by administrators alone. 

"1 further argued that the proposed policy was discrimiratoiy in intent in lhat some of the people present seemed to be deliberately 
searching for a standard which could be used to exr'uut Asian immigrant applicants. Finally. I stated that if Berkeley established an 
SAT-Verbal minimum requirement for immigrants, membei* of the Asian American community would object strongly. Someone 
opined that because there are so many Asian students at Berkeley nobody would notice the change. . . .1 said that they were 'fools' if 
they through they could get away with this change in policy. Someone asked how. . .anyone else would learn of the change. I re- 
sponded by saying, Til tell them persotially.' 

"After the Christmas holiday, I spc,ke with Director Bailey and learned that the policy had been implemented. I informed AVC 
Traveni that I had learned that ihc SAT-Verbal minimum requirement had been implemented and repeated my objections. 

Fliyashi letter. . 

Shack Report, p. 36. Althoi-.gh the B.-lc) dirccve was in the form of a memorandum addressed to I^ctsch, I^ctsch was not aware 

of it until the retreat because he s-ad been away itom Berkeley over the holidays and had stopped back in Berkeley for only 1 day 

before going to the retreat. "On IcJirning ol the directive." Uetsch said, "he immediately rescinded it." Ibid., p. 36-37. 

Ibid., pp. 37-38. 

Ibid,, p. 38. 

Ibid. 
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change affected only one specific population 
group (i.e., immigrant applicants), and a large 
majority of that population group was known to 
be Asian American; 2) the inevitable effect of 
the policy change on the number of Asian 
American students admitted had been pointed 
out in no uncertain terms at the December 
meeting;^^ 3) alternatives to the policy were not 
discussed at the December meeting, nor were 
other objectives mentioned that would have 
been achieved by the SAT-verbal minimum 
score. Given these facts, some could draw the 
conclusion that the policy change was indeed 
motivated by a desire to reduce the number of 
Asian American students, or at least was in- 
tended to exclude certain applicants because 
they were Asians. It would have been helpful if 
the committee had elaborated its conclusions 
more fully.^"* 
Second, the committee stated: 

Wc also find troubling the claim by the Campus ad- 
ministration over a prolonged period that it could not 
find this memorandum. As best we can determine, the 
memorandum was not produced by the Administra- 
tion until January 1988. Such conduct casts doubt on 



the University's good faith and naturally arouses sus- 
picions among the communities^^interested in the 
University's admissions policy, — 

[One must also consider,] not only the issuance of the 
directive in the first place, and the likelihood that the 
improper judgement it reflected was not Bailey's 
alone, but also the prolonged footdragging of the 
BerkeJ^y Administration in producing the key docu- 
ment. 

However, the committee's investigation does 
not explain adequately how the directive came 
to be issued in spite of the strong objections 
voiced at the early December meeting. Consid- 
ering the possibility that the improper judgment 
reflected in the directive was ''not Bailey's 
alone," and that indeed other decision-makers 
were implicated, it would have been legitimate 
for the committee to have undertaken a more 
comprehensive investigation of how the decision 
was made and to have developed recommenda- 
tions for measures that would protect against a 
future recurrence. 

The prolonged controversy at Berkeley was fi- 
nally resolved in April 1989 when the Task 
Force and the university issued a joint statement 



82 Hayashi leUer. 

83 I layashi Icuer. pp. 1 -2, and Shack Report, pp. 34-7. 

84 Moreover, ihe commillec failed lo poinl oul that the internal process should have had buill-in safeguards to ensure that policy 
changes with a disparate impact never be made without careful examination of whether or not they are necessary. Instead, the coia- 
mittec appears lo be satisfied with the internal process at Berkeley because the Bailey directive was revoked before any damage was 
done: "Indeed, it might be said that the internal processes of Berkeley Adnainistration showed healthy capacities of self-correction 
in this case. An improper directive was issued, but it was met by prompt and vigorous internal criticism, criticism that came from 
subordinate officials. . .as well as persons in ot' 2r offices. As a result the directive was retracted two weeks later, before it could 
have any impact." Ibid., p. 40. 

85 Ibid., p. 38. 

86 Ibid., p. 40. 

87 As for the university's "fcwldragging," some of the facts of the situation call into question the university*s claim that it could not 
find the directive. In particular, an assistant vice chancellor was present at the early December 1983 meeting (Hayashi letter, p. 1), 
and the directive was carbon-copied to him on Dec. 28, 1983 (Bailey directive, p. 1). In addition, he was also informed of the 
directive's implementation aP.er the 1983 winter break (Hayashi letter, p. 2). Yet, this official claimed in July 1985 that "the Cam- 
pus never instituted a minimum Verbal-SAT score of 400" (Travers letter, p. 6), Although there may be some ambiguity as to 
whether the university ever "instituted" a minimum verbal SAT for immigrant students since the policy never actually affected any 
applicants, the university was clearly less than forthcoming in its denial. Had the university adopted a more candid approach, the 
issue might have been resolved much scx^ner. 
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promising mutual cooperation. The joint state- 
ment said, "We arc here today to put the past in 
perspective and move forward together to en- 
sure that the admissions process at Berkeley 
guarantees fairness to all groups and is based on 
full public understanding."^ This joint state- 
ment officially ended an era of tense confronta- 
cion between the Asian American community 
and the university, marking the beginning of a 
forward-looking spirit of cooperation. 

Harvard University 

In 1988, in response both to questions about 
Harvard's admissions process raised by Asian 
American organizations and by media and re- 
search reports and to specific concerns brought 
directly to the U.S- Department of Education,^^ 
OCR initiated a compliance review of Harvard 
University to determine whether Harvard dis- 
criminated against Asian American applicants to 
its undergraduate program in violation of Title 
VI of the Civil Rights Act of 1964-^ Afte 2 
years of intensive investigation, OCR released 
its report on October 5, 1990,^* concluding: 

Harvard has not violated Title VI with respect to the 
admission of Asian American applicants to the under- 
graduate program. Over the last ten years Asian 
American applicants have beei ; admitted at a signifi- 
cantly lower rate than white applicants; however, . . 
.this disparity is not the result of discriminatory poli- 



cies or procedures* We found no evidence of the exis- 
tence or use of quotas, nor did we find that Asian 
Americans were treated differently than white appli- 
cants in the implementation of the admissions pro- 
cess We determined that the primary cause of the 

disparity was the preference given to children of 
alumni and recruited athletes. . .and that [the 
preferenccs^^erc legitimate and not a pretext for dis- 
crimination. 

The OCR report on Harvard presents the re- 
sults of the first thorough, outside investigation 
of the admissions discrimination issue at one of 
the country's top private universities. The report 
unveils, for the first time> some of the well- 
guarded institutional proprietary information 
about Harvard's admissions procedures.^^ More 
importantly, it provides a factual basis for evalu- 
ating the admissions discrimination controversy 
on its merits. Because of its historical impor- 
tance, the OCR report merits careful consider- 

94 

atlon. 

OCR's findings are based on three separate 
components of its analysis: 1) an analysis of the 
overall admissions picture at Harvard; 2) a statis- 
tical analysis comparing the admit rates of white 
and Asian American applicants after adjusting 
for qualifications; and 3) a detailed stuuy of 
Harvard's admissions process, including inter- 
views with staff and an examination of a large 
number of applicant folders. The following 



88 "A Joinl Stalemenl by Judges Ken Kawaichi and Lillian Sing, Co Chaire of the Asian American Task Force on Univereity Admis- 
sions, and Chancellor Ira Michael Heyman of ihe University of California al Berkeley," Apr. 6, 1989, p. 1. 

89 U.S. Deparmrenl of [Education, Office for Civil Rights, "Slatcmenl of Findings" (for Compliance Review No. 01-88-6009 on Har- 
vard University), Oct. 4, 1990, p. 2 (hereafter cited aa OCR Findings). 

90 OCR l etter. 

91 U.S. Department of liducation, "Harvard Cleared oi' Asian^American Disciiminalion Charges," Prc«s Releasii, Oct. 5, 1990 (here- 
after cited as OCR Press Release). 

92 OCR Utter, p. 1. 

93 Although th^rc have been a number of historical studies of who attended Harvard and what mriuencxi 1 larvard grjduates trxert, few 
studies have empirically inve^iigaJcc] who gets adniiued lo Harvard ?jnd on what basis. David Karen, "Who Gets Into Harvard? 'Sc- 
lectio?! and lixcluision at Aii F^lile College" (Ph.D. diss., Hajvard Univeniily, 1985). p. 4. 

94 Some Asian Amcri(.:rt/i researchers have charged that the OCR rt pijrt is flawed and have billed for m independent evaluation of 
the OCR investigation. Scott Jaschilt, ^*Douh^Is /\re Raised About U.S. Inquiry on Harvard Policies," Oiromcle ofHisher Education, 
Feb. 6, mi, p. M9. 
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TABLE 5.2 

Admissions Data: Harvard University, Classes 1983-1992 





1983 


Whites 




Applicants 


10,344 


Admits 


1,744 


Admit rate (%) 


16.9 


Asian Americans 




Applicants 


784 


Admits 


118 


Admit rate (%) 


U.I 


Asian American 




admit rate as 




% of total 




frestiman admits 


5.5 



1984 


1985 


1986 


10,708 


9,849 


9,715 


1,642 


1,609 


1,755 


15.4 


16.3 


18.1 


1,015 


1,161 


1,351 


153 


167 


180 


15.1 


14.4 


13.3 


7.5 


8.5 


8.5 



1987 


1988 


l9CKf 


8,855 


9,219 


9,561 


1 707 




1 ,b90 


19.3 


17.7 


16.7 


1,391 


1,605 


1,731 


199 


204 


220 


14.3 


12.7 


12.7 


9.6 


10.4 


10.9 





1991 


AAA 

1992 


9,196 


9,270 


9,157 


1 COO 

1 ,623 


1,474 


1,453 


17.6 


15.9 


15.9 


2,054 


2,168 


2,263 


232 


267 


291 


11.3 


12.3 


12.9 


11.5 


12.9 


14.2 



source: U.S. Dep.r.mant of Eduction. OHIo. lor Civil Rioht., Sr«.m.« of ff„rf,„j,s, Compll.no. R.vi.v, 01.88.6009, 1990, uM.. 1, 2, .nd 3. 
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pages review these three components of OCR's 
investigation and offer general comments on 
Harvard's admissions policy vis a vis Asian 
American students and on OCR's conclusion 
that Harvard's policy giving admissions prefer- 
ences to children of alumni does not violate 
Title v^I. 

Analysis of Harvard's Overall 
Admissions Picture 

Table 5.2 shows the overall admissions picture 
for Asian American and white applicants to Har- 
vard for the classes of 1983-92. The admit rate of 
Asian American applicants was lower than that 
of white applicants in the last 7 years of the 10- 
year period (classes of 1986-92). However, the 
number of Asian American applicants admitted 
to Harvard during the 1980s increased both in 
absolute number and as a percentage of the class 
along with the increase in the number of Asian 
American applicants. Specifically, the number of 
Asian American applicants admitted increased 
steadily from 118 to 291, while the number of 
Asian American admits as a percentage of the 
total class showed a parallel increase from 5.5 to 
14.2 percent, without any apparent sign of 
reaching a plateau or ceiling. These statistics, 
along with the absence of contrary evidence un- 



covered through its investigation, led OCR to 
include that Harvard had not placed a limit or 
"quota'' or ceiling on the number or percentage 
of Asian American applicants admitted.^^ 

Statistical Analysis of Admit Rates 

Although the overall admissions picture led 
OCR to conclude that Harvard had not set an 
Asian American "quota," it did not help to re- 
solve the broader issue of whether equally quali- 
fied Asian American and white applicants had 
equal chances of being admitted to Harvard. 
Therefore, OCR sought to address this issue by 
undertaking a statistical analysis of Harvard's ad- 
mission decisions. The following summary of 
OCR's statistical analysis is based in part on 
OCR's report and in part on a statistical appen^ 
dix made available to Commission staff by 
OCR. 

At the heart of OCR's statistical analysis is 
the estimation of logistic regressions predicting 
admission for Asian American and white candi- 
dates for the classes of 1983-92 based on their 
measured qualifications. This analysis was de- 
signed to allow comparison of the admit rates of 
Asian American applicants and white applicants 
after controlling for differences in their qualifi- 
cations. The statistical analysis was carried out 



95 0CRlMndings,pp.5 6. 

% IJ.S. Department of I'Uluciilion, Office for Civil Rights, "Harvard Discriminant, logistic Regression, and Odds Ratio Analyses,** 
May 10, 199() (hereafter cited as OCR Statistical Appendix). 

97 OCR t:stimaied separate logistic regressions for Asian American and white applicants to Harvard. The dependent (or criterion) 
vaniibie lu iKcrtc iogrcssum-* was the ?«dmil/reject decision for the applicant, and the independent (or predictor) variables included 
measures of ihe applk:;)nfs quaiificauonv (e.g., test scores, grades, teacher ratings, extracurricular activities, inteivicw ratings, etc). 
(Ibid , pp. 3'^ OCRs (hidings were also based in part on the results of another type of statistical analysis (i.e., an odds ratio 
«na!ysi.s)- ^ic^cr.hed in OCR's siatis«*t:ai appendix, biit not mentioned in the OCR report-^that further supports OCR's finding 
that whc!« ashlrrtcs and Icj mcics are removed from consideration similarly qualified Asian American and white candidates arc almost 
e(ji';illy likely U> be admit!ed. (OCR Slaiisiical Appendix, pp. 8-12.) 

98 With yt^]?i:v\ H) the felaiivc qualiljaUions of .\sian i'Vmeri^jan applicants, OCR reported two major findings: '^i) Asian American 
applicants liati significantly higher scorc^i <hari whiles on academic rating, SA'I" math, class rank, and teacher rating. White appli- 
c^m. on Jhe other hand, were higher on i)\hkUc riitmg, personal rating, and SAT verbal" (ibid., p. 33); and 'Mi) eight of the ten cri- 
terion variables relevant to the admissions decision significantly differentiated the two groups (with the exception of SA T verbal, 
Asian Ameriam appllaiiUs were higher on academic scores while while applicanis were higher on non-academic scores)*' (OCR 
Mndings, p. 34). Judging thai the "magniiude of ihe difference beiween the two groups was small," however, OCR concluded that 
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in two stages. In the first stage, OCR analyzed 
the admit rates of all applicants^ and found that 
there were significant differences between the 
factors influencing the admii/reject decisions for 
Asian American and white candidates. In the 
second stage, because Harvard asserted that the 
preferences given to children of alumni (lega- 
cies) and recruited athlete applicants explained 
the admit rate disparity,''^ OCR repeated the 
analysis without these two preference groups. 
Upcn removing legacies and athletes from its 
analysis, OCR found that "all of these race ef- 
fects [i.e., group differences between Asian 
Americans and whites] disappeared, with the ex- 
ception that one variable, the reader academic 
rating, continued to have a small adverse effect 
on Asian Americans. "^"^ This finding means that 
once legacies and athletes were removed from 
consideration, Asian American and white candi- 
dates with the same measured qualifications had 
similar admit rates. Indeed, even the raw or un- 
controlled difference between the admit rates of 
Asian American and white candidates largely 
disappeared when legacies and athletes were re- 
moved from the sample: OCR states that the 



"disparity in admit rates [not controlling for 
qualifications] is virtually eliminated over the 
ten year period when removing lecacies and re- 
cruited athletes from the sample."™^ These find- 
ings led OCR to conclude that the lower admit 
rate for Asian American applicants could be ex- 
plained, as Harvard had contended, by their 
lower representation among legacies and ath- 
letes and was not the result of differential treat- 
ment of Asian American candidates.'®^ 

OCR made the appropriate decision to base 
its conclusions in large part on statistical analy- 
sis. However, several comments on OCR's statis- 
tical analysis and its presentation are in order. 
First, OCR's iogistic regression analysis has sev- 
eral methodological problems that if corrected 
could potentially produce different results. 
Among these problems are OCR's specification 
of tht independent variables,'*^ OCR's decision 
to use a stepwise logistic regression procedure 
rather than including all relevant variables in the 
regressions,'®^ and OCR's decis.ons about when 
and when not^ to aggregate different classes into 
one data set. Second, given that the central 
legal question to be answered was whether simi- 
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"(the two groups] appear overall to be comparably qualified when viewing their means." (Ibid., p. 33.) 

Those applicants for whom there were incomplete data were excluded from the analysis. As a result, slightly more than thrt:e-quar- 
icti of the applicants to Harvard over the period 1983-92 were ruled out from the statistical analysis. OCR Statistical Appendix, p. 

100 OCR bindings, p. 2. 

101 Ibid., p. 34. 

102 Ibid., p. 36. 

103 Ibid., p. 40. 

For instance, variables .such as academic rating on which applicants were given a score from 1 to 5 by Harvard admissions staff were 
entered as a,ntinuous variables in the logistic regression analysis, when a more appropriate specification would have been to enter 
them as categorical variables. There is c^en evidence from OCR's odds ratio analysis to support the view that Asian Americans with 
the highest academic rating had much better relative chances of being admitted than Asian Americans with midlevel academic rat- 
ing scores. (OCR Statistical Appendix, pp. 101.) 

The stepwise prtKcdure ends up discarding some variables, making it nearly it impossible to arrive at a .straightforward interpreta- 
tion of OCR's results. I'or instance, in some instances the dummy variable for race was excluded, while interaction terms between 
that dummy variable and other variables were kept (see. e.g., OCR Statistical Appendix, table 14.) In these situations it is difficult 
to interpret the ccK-flicients on the interaction terms. 

OCR s decision to ag,;regate 10 classes into one data set rather than estimating separate regressions for each year may have had the 
effect or masking discriminatory effects existing only in 1 or 2 yea,^ during the 10-year period. An incident of noncompliance (e g . 
treating Asian American applicants in a discriminatory manner) in 1 year, if rawed together with the data from the other 9 year.*. 
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larfy qualified Asian American and white candi- 
dates had the same chances of being admitted by 
Harvard (and not whether Asian American and 
white candidates as a group have the same admit 
rates), the most important statistical findings are 
those that compare Asian American and white 
admit rates after controlling for differences in 
qualifications— i.e., the logistic regressions. Yet 
the OCR report gives too little prominence to 
its discussion of the logistic regressions that con- 
trol for differences in qualifications and as a 
result may leave the casual reader with little un- 
derstanding of the basis for OCR's statistical 
findings. 

In addition, it should be noted, that there is an 
inherent limitation in the ability of statistical 
analysis alone to resolve the issue of whether 
Asian American candidates receive discrimina- 
tory treatment in the admission process. This 
limitation is related to the subjective nature of 
some of the variables measuring the qualifica- 
tions of the applicants. For example, one of the 
variables used in the OCR's regression analysis 
to measure an applicant's qualifications is a nu- 
merical rating of the applicant's "personal" char- 
acteristics given by admissions staff based on his 
or her application folder. Such subjective ratings 



are likely to be influenced by any biases and ste- 
reotypes subscribed to by Harvard's admissions 
staff. Thus, Asian American applicants may be 
given lower personal ratings than equally quali- 
fied white applicants depending on the reader's 
biases. Until it is known that the personal ratings 
given Asian American candidates do not incor- 
porate such bias, the statistical results showing 
that the admit rates of Asian American and 
white candidates with equal measured qualifica- 
tions were the same do not necessarily indicate 
that Asian American candidates did not face dis- 
crimination at Harvard. Partly because of these 
limitations, OCR undertook a careful review of 
Harvard's admissions process and Harvard's 
treatment of Asian Americans' file folders in ad- 
dition to a statistical analysis. 

Examination of Harvard's Admissions 
Process 

OCR interviewed admissions staff to gain an 
understanding of the process, reviewed 400 ap- 
plicant file folders to determine whether Asian 
American and white applicants were evaluated 
differently, and looked at reader summary^sheets 
for an additional 2,000 applicant files. Al- 



may not be powerful enough to show its effects above and beyond what may have happened in other years. Thus, unless prohibited 
by practical considerations, such as small sample sizes, statistical analysis should be conducted on each class separately. OCT ex- 
plained to Commission staff that small sample sizes *^re one of the considerations that prevented them from performing year-by- 
year logistic regressions. Furthermore, OCR states, "We believed that a statistical discrepancy found for a single year, but not 
present in later years or the current year, would have limited value in making a compliance determination." (Office for Civil Rights, 
"Comments and Concerns on Draft Report, Harvard Compliance Review," p. 2, accompanying Michael Williams, Assistant Secre- 
tary for Civil Rights, U.S. Department of Education, letter to Wilfredo J. Gonzalez, Staff Director, U.S. Commission on Civil 
Rights, Oct. 17. 1991 (hereafter cited as OCR Comments). 

On the other hand, in comparing the admit rates of Asian American and white legacies, OCT chose to examine each class sepa- 
rately. OCR f«)und that Asian American legacies had lower admit rates than white legacies, but that the differences were not signifi- 
cant. (OCR Findings, table 11, p. 38.) Had OCR aggregated the data to obtain a larger sample size, it might have found that the 
difference in Asian American and white legacy admit rates was signficant. 
107 The OCR report devotes one paragraph to discussing the logistic regressions. (Ibid,, pp. 34-35.) In contrast, the report gives consid- 
erable visibility to table 8, which shows the mean admit rates of Asian American and white candidates for all applicants and for non- 
athlete, nonlegacy applicants only-both with and with legacies and athletes. (Ibid., p. 36.) Because table 8 does not control for the 
qualifications of the applicants, it says little about how Harvard treats similarly qualified Asian American and white candidates. In 
addition, neither the OCR reptirt nor the statistical appendix provided by OCR provides sufficient information for an outside ob- 
server to determine exactly whal OCR did in its statistical analysis. 
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though OCR's indcplh examination of Harvard's 
admissions process found several potential 
sources of discrimination, overall OCR did not 
fmd evidence that the admissions process was bi- 
ased against Aiwan Americans. OCR's investiga- 
tion did bring to light several issues worth 
examining. These issues are the ethnic read Har- 
vard says it gives Asian American applicants and 
stereotyping comments made about Asian 
American applicants by Harvard's admissions 
staff. 

Asian American Ethnic Read— Harvard ex- 
plained to OCR investigators that it uses ethnic 
readers for Asian American (as well as black, 
Hispanic, and Native American) applicants to: 

provide an additional or different sensitivity to the re- 
view of the application. The ethnic read is designed to 
ensure that no special cultural or ethnic factors are 
overlooked which might prevent an Asian American 
applicant's background from being fully under- 
stood. 

Furthermore, "(ajccording to the Dean of Ad- 
missions, the Asian American reader reviews 
folders of Asian American applicants who 'have 
a chance,' perhaps 80 percent of the appli- 
cants."^ Yet, a)nlrary to this claim, OCR 
found that only 19 percent of Asian American 
applications were read by the Asian American 
ethnic reader. Moreover, the Asian American 
reader read most of these cascs, not as an extra 
ethnic reader, but as the first reader who was as- 
signed to read cases as other first readers would 



read their assignments. In spite of Harvard's 
claim that nearly all of the Vietnamese and Fili- 
pino applicants were read by an ethnic reader, 
OCR found that for several applicants noted as 
being of Vietnamese or Filipino heritace, "there 
was no evidence of the ethnic read/ When 
confronted with this finding by OCR, Harvard 
asserted that: 

the Asian American ethnic reader was assigned to 
dockets and sits on subcommittees which included 
over half of all Asian American applicants. Conse- 
quently, . . .in addition to those files in which OCR 
found evidence of the Asian American read, the 
Asian ethnic reader reviews Hies and participates in 
discussions at subcommittee and full committee^ j^eet- 
ings on many more Asian American applicants. 

Nonetheless, the OCR report found that "our 
file review did not support Harvard's assertion 
that the Asian American ethnic reader reviews 
'most' or all files of Asian American applicants 
who 'have a chance.'"^^"* 

Based on its indepth review of Asian Ameri- 
can and white candidates' file folders, OCR 
''could not conclude that the lack of an ethnic 
read put Asian American candidates at a disad- 
vantage,"^^^ but noted that "the possibility exists 
that some ethnically-related factors might be 
overlooked."^^^ Nonetheless, OCR did not find 
that Harvard's failure to provide an ethnic read 
to many Asian American candidates was in viola- 
tion of Title VI.^^^ 



108 OCR landings, p. 19. 
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117 In elaborating on this finding, OCR asserts that Harvard is not required by Title VI to provide an ethnic read to Asian American 
candidates, and thus Harvard^s failure lo do so docs not constitute a violation of Title VI. (OCR Comments, p. 4.) However, if 
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In another apparent inconsistency between 
Harvard's stated policy and its procedures, al- 
though Harvard states that race and ethnicitj 
are positive factors in the admissions decision, 
OCR "found no readers' comments which sug- 
gested that an applicant's Asian ethnicity was a 
significant factor in deciding to admit the appli- 
cant in the same way that being a legcy or re- 
cruited athlete was instrumental." Indeed, 
OCR observed: 

None of those interviewed could think of, or remem- 
ber a single case in which an applicant's Asian Ameri- 
can ethnicity was cited as the "tip" which resulted in 
the applicant being ^i^mitted over a substantially 
equal white applicant. 

Thus, it is not clear whether Harvard has a well- 
articulated, consistent policy about whether 
Asian Americans should be given preference in 
admissions. In fact, there was considerable dis- 
agreement among file readers interviewed by 
OCR as to whether being Asian was likely to 
help an applicant in the admissions process. 
Even though these discrepancies between 
Harvard's stated admissions policy and Harvard's 
procedures may not be in violation of Title VI, it 
is important for Harvard to clarify its admissions 
policy vis a vis Asian Americans to allay appre- 
hensions about unfair treatment among the 
Asian American community. 



Stereotyping Comments on Asian American 
Applicants — Out of concern for the potential 
stereotyping of Asian American applicants and 
its impact on the admissions decision, OCR re- 
viewed reader comments on applicant folders 
for negative characterizations. OCR found sev- 
eral examples of readers making generalizations 
about Asian Americans. For example, consider 
the remark, "(the applicant's] scores and appli- 
cation seem so typical of other Asian applica- 
tions I've read: extraordinarily gifted in math 
with the opposite extreme in English" and 
references to a "classic V.N. [Vietnamese] boot- 
strap case"^^ and to "a cla.ssic BC/NC [blue col- 
lar/noncollege background] Asian American 
from the inner-city."^^ Furthermore, OCR 
found that "quite often" and "in a number of 
cases"^*^ Asian American applicants were de- 
scribed as being science/math oriented, quiet, 
shy, reserved, self-contained, and soft spoken. 
Interestingly enough, "these characteristics were 
underlined for added emphasis by the 
reader."^^' OCR further noted that while white 
applicants were similarly described, such descrip- 
tions were ascribed to Asian American appli- 
cants more frequently. These comments 
suggest that Harvard's admissions staff may have 
been influenced by the stereotype of Asian 
Americans as achieving academic excellence at 
the expense of a balanced overall personal de- 
velopment. Based on its review of applicant file 



OCR had found evidence lhat Asian American applicants were given discriminaloiy trcalmcnl as a result of the lack of an ethnic 
read, then the failure to provide an ethnic read would indeed have been a violation of Title VI. 
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folders, however, OCR found that "while some 
reader comments could be construed to nega- 
tively affect the case of Asian American appli- 
cants, the ratings given to the applicants, where 
these comments did occur, did not reflect a 
lower than expected score." Therefore, OCR 
concluded that the stereotyping comments 
"could not be shown to have negatively im- 
pacted the ratings given to these applicants. "^^ 

Legacy Tips and Their Legitimacy 

OCR concluded that Harvard's policy of giv- 
ing preferential consideration to children of 
alumni (i.e., "legacies") does not violate Title 
VL This conclusion rests on three considera- 
tions. First, OCR noted that there was "no evi- 
dence to suggest that these preferences were 
instituted intentionally or deliberately to limit 
the number of Asian Americans at Harvard,"^^^ 
since these preferences had been in place long 
before the number of Asian American appli- 
cants increased significantly. Second, OCR de- 
termined that Harvard's alumni preference 
policy was de^'igned to serve the legitimate insti- 
tutional goal of obtaining flnancial and /olunr 
teer support for the university from alumni, and 
that there were no viable alternative policies 
that would accomplish the same goal. Finally, 
OCR argued that existing case law does not sug- 
gest that legacy preferences are illegal.^^ 

In determining that alumni preferences serve 
a legitimate institutional goal, OCR accepted 
Harvard's explanation that: 



[Harvard^s alumni] are naturally, very interested in 
the college choices of their own children. If their chil- 
dren are rejected by Harvard, their affection for and 
interest in the college may decline; if their children 
are admitted, their involvement with the College is re- 
newed. Having children share the parent's college af- 
filiation stimulates those three aspects of 
contributi^^: of senice, of money, and of community 
relations. 

OCR also accepted the evidence provided by 
Harvard that alumni contribute both financially 
and through service to the university. In addi- 
tion, OCR asked Harvard whether it had consid- 
ered alternative ways of achieving its goals that 
might have a less severe impact on Asian Ameri- 
can applicants.^^ OCR accepted Harvard's re- 
sponse that "in our judgment, and in the 
judgment of our fellow institutions, tips for • - 
eage. . .could not be eliminated without a sev 
effect on the strength and vitality of the insti ^- 
tions and their ability to achieve their educa- 
tional objectives."^^^ Given the importance of 
this issue, rather than merely accepting 
Harvard's assertion, OCR might have asked for 
supporting evidence that alumni support would 
indeed drop off substantially if legacy prefer- 
ences were no longer given and that there were 
no reasonable alternative sources for such sup- 
port. 

OCR noted that although there is no case law 
addressing the legitimacy of a private university's 
admissions preferences to children of alumni, 
there is one case {Rosenstock v. Board of Gover- 
nors of University of North Carolinaf^ in which 
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a Federal district court was willing "to recognize 
the legitimacy of a link between a University's 
economic interests and admissions preference to 
alumni children based on the fact alumni donate 
large sums of money to the University." Based 
on these considerations, OCR concluded that 
"there is no definitive authority to suggest that 
such preferences are unlawful in and of them- 
selves."^''*^ 

Although OCR is correct in its determination 
that legacy preferences arc not clearly illegal 
under Title VI, it should be noted that the issue 
of the legality of alumni preferences under Title 
VI remains unresolved. As noted by OCR, the 
pertinence of Rosenstock to the legitimacy of 
Harvard's legacy preferences is open to ques- 
tion. It is true that the court in Rosenstock stated 
that since alumni provide substantial monetary 
support for the university, providing a prefer- 
ence to the children of alumni is rationally re- 
lated to the legitimate objective of continuing 
that alumni support."^ However, Rosenstock 
may not necessarily be controlling in the Har- 
vard context for two reasons. First, no "suspect 
class," such as Asian Americans, was involved in 
the Rosenstock case, meaning that the university 
in that case only needed to meet the "rational 
relation" test rather than the stronger "strict 
scrutiny" test that would have been required had 
a suspect class been involved. Second, in 
Rosenstock the plaintiffs challenge was that the 
university (a public university) violated the equal 
protection and due process clauses of the 14th 



is a private university, it cannot be sued on these 
constitutional grounds and would instead be 
challenged for violating Title VI of the Civil 
Rights Act of 1964, and Title VI law, not consti- 
tutional law, would be controlling. OCR could 
make a valuable contribution to the resolution 
of this issue by issuing guidelines specifying in 
what circumstances alumni preferences are al- 
lowed under Title VI. 

The issue of legacy tips is an important issue 
with far-reaching ramifications not only for the 
immediate question of Asian American admis- 
sions, but also for the general issue of equal op- 
portunity in higher education. Although the 
practice of legacy tips was in place before Asian 
American applicants increased in number, its 
use will continue to affect Asian Americans and 
other minorities adversely to the extent that they 
are underrepresented among alumni of elite col- 
leges and universities. It is too important an 
issue to grant legitimacy so readily based on 
"one Federal district court's willingness to rec- 
ognize a link"^''^ between an institution's eco- 
nomic interests and alumni contributions. It 
deserves to be debated and articulated by the 
larger community of legal scholai-s and civil 
rights advocates against the broader context of 
civil rights advancement. 

It was in recognition of this broad national 
context and its profound ramifications that Sen- 
ate Minority Leader Robert J. Dole (R-KA) 
wrote to Secretary of Education Lamar Alexan- 
der upon his nomination urging him to "re-ex- 



amcndment of the Constitution. Since Harvard amine the Department's. . .endorsement of the 
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so-called 'legacy preference.'"^''^ He was con- 
cerned that the practice of legacy preference 
"serves only to discourage the aspirations of 
those students who are not fortunate enough to 
come from privileged backgrounds."^'*'' He also 



observed that the practice "calls into question. . 
.the very assumptions undergirding our society 
(that 'the rules of the game are fair to all' and 
that 'merit will prevail')."^'*^ 
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Chapter 6 

Employment Discrimination 



Asian Americans face a number of barriers to 
equal participation in the labor market. Many of 
these barriers are encountered to a greater de- 
gree by the foreign born, who often confront lin- 
guistic and cultural barriers to finding 
employment commensurate with their education 
and experience, but even third- or fourth-gener- 
ation Asian Americans find their employment 
prospects diminished because employers have 
stereotypical views of Asians and prejudice 
against citizens of Asian ancestry. Employment 
discrimination, to varying degrees, is a problem 
facing all Asian Americans. As will be seen in 
the succeeding pages, employment discrimina- 
tion against Asian Americans ranges from dis- 
crimination based on accent or language, to 
discrimination caused by our nation's immigra- 
tion control laws, to artificial barriers preventing 
many Asian Americans from rising to manage- 
ment positions for which they are qualified. 

This chapter details several types of employ- 
ment discrimination that are frequently experi- 
enced by *v>ian Americans and examines the 
legal protections available to victims of discrimi- 
nation. The chapter covers five employment dis- 
crimination issues in detail: the glass ceiling, 
language rights in the workplace, the certifica- 
Uon of foreign-educated professionals, discrimi- 
nation caused by the Immigration Reform and 
Control Act, anti-Asian discrimination in con- 
struction unions, and employment discrimina- 



tion against Asian American women. Resource 
limitations prevent the chapter from providing 
detailed coverage of other important issues, in- 
cluding several serious specific allegations of 
employment discrimination received by the 
Commission. These allegations include: 

1) Participants at the Commission's New 
York and San Francisco Roundtable Con- 
ferences alleged that recently arrived Asian 
immigrants are exploited by firms who take 
advantage of their ignorance of their rights 
and their need for jobs. They spoke of em- 
ployers of immigrant Asians who violated 
labor laws with unsafe working conditions, 
low pay, and long hours of work. 

2) Cambodians in Lowell, Massachusetts, al- 
leged that there were some industrial employ- 
ers in the area who resorted to numerous 
pretexts for discrimination — including pre- 
tending that they had run out of application 
forms and setting arbitrarily high job require- 
ments (such as a high school diploma require- 
ment for an unskilled job or extremely high 
English-proficiency requirements) — to avoid 
hiring Cambodian job applicants. 

Employment discrimination on the basis of 
race or national origin is prohibited under sec- 
tion 1981 of the Civil Rights Act of 1866,^ which 



1 May Ying Chen and Jackson Chin, Statement at the U.S. Commission on Civil Rights Roundtable Conference on Asian American 
Civil Rights Issues for the 19SK)s, New York, NY, June 23, 1989; Andy Anh, Statement at the U.S. Commission on Civil Rights 
Roundtable Conference on Asian American Civil Rights Issues for the 1990s, San Francisco, CA. July 29, 1989. 

2 Vera Godley, Project Director, and Cambodian American staff members, Cambodian Mutual Assistance Association, interview, 
Lowell, MA. Feb. .2,1990, 

3 42U.S.C§1981. 
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prohibits racial discrimination in contracts (and 
has been interpreted to apply to national origin 
discrimination as welH, and Title VII of the Civil 
Rights Act of 1964/ which prohibits employ- 
ment discrimination on the basis of race, color, 
religion^ sex, or national origin. Several recent 
Supreme Court decisions interpreting section 
1981 and Title VII have had a negative effect on 
Asian Americans' ability to obtain legal redress 
for discrimination against them» however. In par- 
ticular, the 1989 decision, Patterson v. Mclean 
Credit Union,^ which limited the types of em- 
ployer behavior that are illegal under section 
1981, means that Asian Americans can no longer 
sue for damages when their employers racially 
harass them on the job. For example, as a direct 
result of the Patterson decision, a case brought 
by a Hawaiian woman of Asian descent against 
her employer was dismissed by the court, even 
though the court acknowledged that: 

It is undisputed that [the woman's supervisor] 
McDonough made many derogatory and discrimina- 
tory remarks about various ethnic groups. . 
.McDonough referred to a Japanese person as a 
"Jap" and compared local people to "the spies in New 
York/' stating that locals are "not capable of being 
supervisors" and are "incompetent". . . .McDonough 
told her. . ."in a contemptuous way" that "I have to 
have the only secretary who does the hula. . . ." 
McDonough adopted a rude and aggressive behavior 
with (the woman], yelling at her frequently and de- 
meaning her in front of the other employees.^ 



Also, as noted elsewhere,^ the Supreme 
Court's Martin v. Wilks^ decision, which allows 
consent decrees to be challenged in court after 
they have been entered, has made it more diffi- 
cult for Asian Americans to seek to be included 
in consent decrees requiring affirmative action 
in municipal and State government employment, 
while the Wards Cove Packing Co. v. Atonio de- 
cision made it more difficult for Asian Ameri- 
cans and others who face artificial barriers to 
employment to prove their case in court. The 
U.S. Commission on Civil Rights has supported 
the Civil Rights Act of 1990 passed by Congress, 
but subsequently vetoed by President Bush, 
which would undo the effects of these three de- 
cisions.^^ Although the Civil Rights Act of 1990 
was not enacted, in 1991, after exhaustive de- 
bate. Congress passed and President Bush 
signed into law a compromise bill, the Civil 
Rights Act of 1991,^^ containing most of the 
provisions of the Civil Rights Act of 1990. 

Glass Ceiling 

The perception that there is a "glass ceiling" 
barring most Asian Americans from attaining 
management positions (especially upper level 
management positions) for which they are quali- 
fied was perhaps the concern most frequently 
voiced by Asian American participants in the 
Commission's Roundtable Conferences^^ and by 
other Asian American individuals and advocacy 
groups across the country. Most felt that Asian 



4 42U.S.C.§20<)0. 

5 491 U.S. 164(1989). 

6 I>enng V. Hillon Holds. 50 l-i:P Cas. 738 (D. Hawaii 1989)» ciicd in NAACP Legal Defense and Education Fund, "The Impact of 
Pallcrson v. Mc' can Credit Union," Nov. 20, 1989. 

7 See chap. 7^, n. 5X 

8 49() U.S. 755 (1989). 

9 490 U.S. 642 (1989). 

10 In June 1990 the Commissioners voted to endorse the Civil Rights Act of 1990 and released a report on the proposed legislation. 
U.S. Commission on Civil Flights, Report on (he Civil Rigfits Act of 1990 (July 1990). Similar legislation has been passed by the 
Hou.sc of F^cprcscntalivcs this year and is currently before the Senate. 

11 Pub. L. 102-106. 

12 nic glass ceiling issue was raised by Komcsh Divan, New York Roundtable Conference; Harry Gee, Theresa Chang, Martha Wong, 
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Americans are unfairly stereotyped as being un- 
aggressive, having poor communications skills 
and limited English proficiency, and being too 
technical to become managers, and that Asian 
Americans were excluded from networks neces- 
sary for promotions. 

TTie following statement illustrates the depth 
and the nature of the concerns. 

I am of the opinion that most Asian Americans are 
facing an insurmountable glass wall in the corporate 
world. As a matter of fact, most of us have given up 
hope of advancing up the :;orporate ladder. The more 
we think about it, the more frustrated, discouraged, 
and depressed we become. . . . 

Within my company there are about 800 to 1,000 re- 
searcL and engineering professional staff members. 
About 60 of them are of Asian origin. We think that 
there are altogether about 200 management and man- 
agement track positions in the company. There are no 
Asians in management positions and only one Asian 
in a management track position. . . . 

I suspect that the minds of many corporate managers 
and the senior staff men^bers who have direct control. 
. .are still in the 1960s. As a consequence, for most of 
them we Asians are a suspect class, and we usually 
have to prove that we are better in order to be equal. . 

Even after we pass a certain test or a certain set of 
tests, the rules or penalties are much harsher against 
us if we ever make any mistake. . . . 



Many of us feel that our Asian accent is a major stum- 
bling block in our career path. . . .There is no doubt 
that communication skills are very unportant. How- 
ever, adopting a standard that is unreasonably high 
may be tantamount to allowmg an employment prac- 
tice that is prejudicial against foreign-born Asian 
American employees — 

Most of us have proved our technical capability. How- 
ever, many major corporations tend to overlook the 
non-technical side of many Asian Americans. Corpo- 
rations pick pigeon holes for us. And what is worse, 
they believe that we are quite content^staying m those 
technologically airtight pigeon holes. 

The perception among Asian Americans that 
discrimination is the root cause of their un- 
derrepresentation among higher managerial 
ranks is widespread. Thus, in a survey of 308 
Asian American professionals and managers in 
the San Francisco Bay area, over two-thirds of 
the Chinese Americans, one-half of the Japan- 
ese Americans, and three-quarters of the Fili- 
pino Americans felt that racism was a very 
significant factor limiting their upward mobil- 
ity.^"^ Respondents also pointed to difficulties in 
networking, the lack of mentors, management 
insensitivity, and corporate culture as barriers to 
upper mobility.^^ 

There exists some statistical evidence at the 
national level supporting the view that a glass 
ceiling exists for Asian Americans as well as for 
other minorities and women. A recent survey of 
highly successful executives in Fortune 500 com- 
panies shows that only 0.3 percent of senior ex- 



Edward Chen, Chiang Cho, Wayne Liauh, William Chang, Albert Wang, Rong-Tai Ho, and Mark Chang, Houston Roundtable 
Conference; and Heniy Der, Raj Prasad, Paul Wong, Vinod Patwardhan, and Virginia Barrienles, San Fra^ cisco Roundtable Con- 
ference. 

13 Wayne Liauh, Statement at the U.S. Commission on Civil Rights Roundtable Conference on Asian American Civil Rights Issues 
for the 1990s, May 27, 1989. 

14 Amado Cabezas, Tse Ming Tam, Brenda M. Lowe, Anna Wong, and Kathy Owyang Turner, "Empirical Study of Barriers to Up- 
ward Mobility of Asian Americans in the San Francisco Bay Area," in Gail M Nomura, Russell Endo, Stephen H. Sumida, and 
Russell C. Leong, cds., Frontiers of Asian American Studies: Writing, Research and Commentary (Pullman, WA Washington State 
University Press, 1989), p. 93. 

15 Ibid. 



132 



ecutivcs in ihe United StaJ.cs arc of Asian <Je- 
scent,^^ Thus, the representation of Mim 
Americans among senior executtvc:i h just one- 
tenth their representation in ihe popuiaiion as a 
whole/' despite the high education levels ot 
many .^sian Americans. Not only are Asian 
Americans underreprCxsented at the highe&l lev^ 
els of management, Asian Americans arc un- 
derrepresented in managerial occupations in 
general. A recent Commir^sion study showed thai 
U.S. -born Asian American men were between 7 
and 11 percent less likely to be in managerial oc- 
cupations than non-Hispanic white men with the 
same measured characleristici;.^^ It should be 
noted that since the analysis only includes U.S.- 
born Asian American men (and in addition ad- 
justs for English -language proficiency), it is 
unlikely that English-language deficiencies or 
cultural barriers could be responsible for the 
finding of Asian underrepresentation among 
managers. 

There also exist a number of local studies and 
studies of individual occupations oi industries 
that suggest that there is indeed a glass ceiling 



for Asian Americans. For instance, a recent 
study of Asian American engineers found thai 
they were significantly iess< likely to he in mana- 
gerial position,^ or lo be promoted xo managerial 
positions than white engineers with the same 
meafiiured qualificatif)ns (e.g., educational alta.n- 
rnent, years of experience) and other character- 
istics (e.g., field within engineering, region of 
rc^sidence, other demographic factors)^*^ This 
finding held for U.S.-born Asian Americans as 
well as for immigrants* A report on the city of 
San Francisa)'s civil service by Chinese for /Af- 
firmative Action^ an Asian American civil rights 
organiisation, concluded that "Asian profession- 
als are clustered in technical jobs/' **there is a se- 
rious deficit of Asian administrators," and 
**.Asian professionals face the worst promotional 
opportunities of all groups/'^^ The report also 
found that Asian ^^lerican professional employ- 
ees were considerably overrepresented in fi- 
nance and operations, while they v/ere largely 
unrepresented in public safety and judicial ser- 
vices.^^ In addition, the ratio of administrators to 
professionals was lower for Asians than for any 



16 Kom/Ferry Intenialioniil, Kom/Fary's Intanational Executivt Profile: A Decade of Change in Corporate Leadership (1990), table 61, 
p. 23. 

17 According to newly released figures troni the U.S. Bureau of the Census, persons of Asian descent made up 2.9 percent of the U.S. 
population ifi 1990. Barbara Vobejda, "Asians, Hispanic^ Giving Nation More Diversity," Washington Post, June 12, 1991. 

18 U.S. l,;ommission on Civil Rights, The Economic SUKus of Americans of Asian Descent: An Exploratory Investigation (Clearinghouse 
Publication 95, October 1988), pp. 7'^ 75. The characteristics controlled for in the Civil Rights Commission anal>'sis are: education, 
work experience, English ability, region, location, marital status, disability, and industry of work. Ibid., table 7 J, p. 75. 

19 See chap. 7 for discus^sions related to the glass ceilings in journalism and in the legal profession. 

20 Joyce Tang, "Asian Ajnerican Engineers: Earnings, Occupational Status, and Promotions" (paper presented at the 86th annual 
meeting of the American Sociological Association, Cincinnati, OH, Aug. 23-27, 1901). 

21 Henry Der and Colleen Lye, The Broken Ladder '89: Asian Americans in City Government (San Francisco: Chinese for Affirmative 
Action, 1989). p. 5. 

22 Ibid, pp. 14-15. llie occupational clustering of Asian Americans, although it does not bear directly on the issue of the glass ceiling 
(which applies, essentially, to promotions within occupations), may indicate the existence of other forms of employment discrimina- 
tion against Asian Americans. For articles arguing that Asian Americans, especially immigrants, earn less than their white counter- 
parts and are often forced into the "secondary labor market" (or the lower tier of the "primary labor market") or "peripheral" jobs, 
see Amado Cabczas and Gary Kawaguchi, "Empirical Evidence for Continuing Asian American Income Inequality: Tlie Human 
Capital Model and I^bor Market Segmentation," pp. 144-64 in Gaiy Y. Okihiro, Shirley Hume, Arthur A. Hansen, and John M. 
Liu, eds.. Reflections on Shattered Windows: Promises and Prospects for Asian American Studies (Pullman, WA: Washington State 
University Press, 1988) and Eui Hang Shin and Kyung-Sup Chang, "Peripherization of Immigrant Professionals: Korean Physicians 
in the United States," International Migration Review, vol. 22, no. 4, pp. 609-26, 
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other group. Thus, 28 percent of the city's pro- 
fessionals but only 11 percent of the city's ad- 
ministrators were Asian American, whereas 
blacks and Hispanics had roughly the same rep- 
resentation among professionals as among ad- 
ministrators, and whites were more heavily 
represented among administrators than among 
professionals.^^ 

A General Accounting Office (GAO) study 
of the aerospace industry also provides data sug- 
gesting that Asian Americans have difficulties 
moving from professional to managerial jobs in 
that industry. An analysis of the data reported 
in the GAO study shows that although a higher 
percentage of aerospace professionals are Asian 
American than are either black or Hispanic, the 
reverse was true for managers: blacks and His- 
panics both had higher percentages among man- 
agers than did Asian Americans. Thus Asian 
Americans may be less successful in moving 
from professional to managerial jobs in the aero- 
space industry than other minority groups.^ 

The stories of those who have experienced 
the glass ceiling are compelling. Not only do 
these stories help to document the existence of a 
glass ceiling against Asian Americans, but they 
help to show that the glass ceiling is at least par- 
tially caused by sometimes subtle and sometimes 
overt discrimination against Asian Americans. 
Three such stories are told below. 

• An Asian American sales professional with 
an MBA in marketing and calcs had worked with 
the same Fortune 500 company for well over a 
decade and received many sales achievement 
awards when he was promoted to the regional 



sales manager for the San Francisco Bay area. 
He had been working in that position for 3 years 
when a new mant ^ement group came in. His 
new boss frequently used racial slurs against him. 
For instance, one time, when he was speaking to 
his boss, his boss said, *'Slow down, I cannot 
write as fast as a Chinaman.'' Eventually he was 
demoted and transferred to a sales territory. 
When he asked his boss why he had been de- 
moted, his boss told him that it was his ''gut feel- 
ing" that he [the sales professional] was not a 
good manager and that he did not exhibit leader- 
ship qualities. The man subsequently flled a dis- 
crimination suit against his employer at the 
California Fair Employment and Housing Com- 
mission and was issued a right to sue letter. The 
suit was eventually settled out of court. He still 
works for the same company, but he has not 
been reinstated to his old position.^^ 

# A woman of Asian Indian descent was 
hired as the personnel manager for a midwest- 
em city. She was the first woman and the Hrst 
minority ever to be hired in a managerial posi- 
tion by that city. As soon as she arrived at her 
job, she began encountering resistance from her 
staff, and when she brought their behavior to 
the attention of her boss, he told her that her 
staff was insubordinate because she was a 
woman of color. Almost a year after she started 
the job, despite receiving an above-average per- 
formance appraisal, she was abruptly fired with- 
out severance pay. A subsequent investigation 
by the city's human relations commission found 
that "Substantial Evidence exists to show that 
the Complainant was discriminated, against be- 



23 Ibid., p. 20. 

24 U.S. (jencral Accounting Office, Equal Employment Opportunity: Women and Minority Aerospace Managers and Professionals, 
1979-86 (Ocl. 26, 1989). 

25 Ibid, p. 30. llic CiAO study docs not provide information on white professionals and managers in the aerospace industry. 

26 Without fuithcr information, it remains possible that the black and Hispanic managers in the aerospace industry did not move up 
from professional jobs but were placed in low-level administrative/management jobs that did not require professional aerospace ex- 
pertise. 

27 I1iis summary is based on information provided by the Asian American sales professional, who requested anonymity in a telephone 
interview on Ocl. 1, 1991. 
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cause of her sex, female, and her race, Asian; 
her national origin, India; and her color, nori- 
white, in the manner in which she was termi- 
nated/suspended and in the conditions under 
which she performed her job." Despite the 
human relations commission finding, the city did 
nothing to rectify the situation. In fact, city em- 
ployees repeatedly told the woman's profes- 
sional colleagues and others who called tha* she 
was under suspension for not performing up to 
par. As a result, the woman could not find an- 
other comparable job, suffered considerable 
mental anguish, and did not have the financial 
resources "necessary to pursue her case in 

* 28 

court. 

• In early 1988, Angelo Tom, a fifth-genera- 
tion Chinese American who had worked at the 
U.S. Department of Housing and Urban 
Development's (HUD) San Francisco Regional 
office for 9 years and become nationally recog- 
nized as the leading community planning and de- 
velopment analyst in the Bay area was turned 
down for promotion to the position of supervi- 
sor of his unit. The woman chosen to fill the job 
had less experience than Mr. Tom. At the time 
of Mr. Tom's rejection there were only three 
Asian Americans in middle-management posi- 
tions at HUD's San Francisco office and none in 
upper management, and several qualified Asian 
Americans had repeatedly been rejected for 
management positions. After Mr. Tom filed a 
complaint, a HUD investigation found that he 
had been rejected for the position because he 
did not have leadership or interpersonal skills 
and was too technical for the job. Mr. Tom then 
requested and received a formal hearing in front 
of the U.S. Equal Employment Opportunity 
Commission (EEOC). At that hearing, witnesses 
refuted the HUD contention that he had poor 



leadenvhio and interperscnal skills^ and the 
EEOC administrative law judge agre^. Ke also 
held that a white man who W35 highly technically 
skilled woiUd have been promoted with the con- 
fidence ihat he could develop the general out- 
look necessary to perform the management job. 
Mi. Tom was awarded backpay, a retroactive 
promotion, and attorney's fees.'" 

Because the choice of whom to "^ul in a man- 
agement position is usually a highly subjective 
decision, Asian Americans are vulnerable to 
managers who subscribe to stereotypical views 
of Asian Americans as not having the qualities 
that make a good manager. In addition, the sub- 
jective nature of promotion decisions usually 
makes it very difficult to prove that the reason 
for an adverse employment decision was a dis- 
criminatory' one. Although limited resources 
prevented the Commission on Civil Rights from 
undertaking in this report a thorough investiga- 
tion of the glass ceiling as it affects Asian Ameri- 
cans, the Commission is convinced that the 
problem is a serious one and that it pervades 
both private cor{>orations and government agen- 
cies. The issue merits considerable further re- 
search and increased enforcement efforts on the 
part of Federal, State, and local antidiscrimina- 
tion agencies. 

The glass ceiling has begun to capture the na- 
tional spotlight as an important barrier to equal 
opportunity for Asian Americans, for other mi- 
norities, and for women. The Federal Govern- 
ment has recently taken several steps to deal 
with the glass ceiling problem. The U.S. Depart- 
ment of Labor and the Equal Employment Op- 
portunity Commission have each recently nriade 
the glass ceiling issue one of their top priorities. 
In March 1990, EEOC Chairman Evan Kemp, 
Jr., announced that the EEOC would concen- 



28 The woman requested anonymity. This account of her experience is based on materials she provided to Commission staff, including 
a copy of the city human relations commission report. 

29 Johnny Ng. "Asian Wins EEOC decision in 'Glass Ceiling' Case." Asian Week, Nov. 3, 1989; Angelo Tom, memorandum to Phillip 
Savage. Director, Public Employment Division. ECCP Office of HUD Program Compliance, re Discrimination Complamt. May 27. 
1988; and materials supplied by Dale Minarai. plaintiffs attorney. 
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trate efforts on bringing and trying to win glass 
ceiling cases, although he acknowledged that 
such cases were often very difficult to prove.^ 
in August 199() then-Secretary of Labor Eliza- 
beth Dole announced that the glass ceiling was 
her top priority/^ and shortly thereafter the De- 
partment of Labor's Office of Federal Contract 
Compliance Programs (OFCCP) undertook a 
glass ceiling initiative under which "federal com- 
pliance officers will focus for the first time on 
examining succession plans in corporations- 
how indiviouals are selected for key high-level 
jobs."-" As a first step, the OFCCP began a thor- 
ough study of the promotion systems used at 
nine Fortune 500 companies. The purpose of 
the study was to provide background informa- 
tion necessary to guide them in restructuring 
their compliance review system to target en- 
forcement efforts on upper echelon jobs.^^ In 
1991 the Department of Labor issued a report 
based on that study, finding that: 

• Women and minorities do not reach the 
top of the corporate ladder, and minorities 
gencraly plateau at lower levels than women. 

• Corporations do not have in place crucial 
procedures for assessing and ensuring progress 
towards eliminating barriers to the career ad- 
vancement of women and minorities. In particu- 
lar, senior-level managers were not held 
accountable for equal employment opportunity 
responsibilities. 

• Corporations used word-of-mouth and em- 
ployee referral to fill vacancies and did not make 
training and other career advancement opportu- 
nities as available to women and minorities.^ 



Congress has also begun to address glass ceil- 
ing issues. In February 1990 Senator Robert 
Dole (R-KS) and U.S. Representative Susan 
Molinari (R-NY) introduced legislation entitled 
"The Women's Equal Opportunity Act of 1991" 
that would establish a Federal Glass Ceiling 
Commission to study the problem and re^m- 
mend remedies.^^ A similar provision was in- 
cluded in the revised Civil Rights and Women's 
Equity in Employment Act of 1991,^ passed by 
the House of Representatives in June 1991. 
Lastly, in May 1991, the Senate Governmental 
Affairs Committee held a hearing on the glass 
ceiling in Federal employment."'^ 

Language Rights in the 
Workplace 

The wave of Asian immigration beginning in 
1965 and accelerating through most of the 1970s 
and early 1980s has brought to our shores a large 
number of Asian American workers with varying 
degrees of English-language proficiency. Some 
Asian American immigrants have very little com- 
mand of the English language; others speak En- 
glish well but are more at ease speaking in their 
native languages; and still others speak English 
fluently but retain recognizable accents. As the 
Asian American immigrant population has in- 
creased, language rights in the workplace have 
thus become a pressing civil rights issue for 
many Asian Americans. 

Language rights in the workplace are gov- 
erned by two Federal statutes that ban employ- 
ment discrimination based on national origin: 
Title VII of the 1964 Civil Rights Act^ and sec- 



30 /-air I-mployrneni Report, vol. 28, no. 7, Mar. 28, 1990, p. 49. 

31 Fair {Employment Itepon, vol. 28, no. 18, Aug. 29, 1990, p. 137. 

32 Bureau of National Affairs, Daily Labor Report, no. 52 (1990), p. A-1 . 

33 Bureau of National Miam, Daily Labor Report, no. 177, Sep. 12, 1990, p. A-3. 

34 U.S. Department of Labor,^ Report on the Glass Ceiling Initiative, 1991 , p. 5. 

35 Bureau of National Affairs, Daily Labor Report, no. 36, Feb. 22, 1991, p. A-6, 

36 H.R. 1, 102nd Cong., 1st Sess. (1991). 

37 Bureau of Nhtionai Affairs, Daily Labor Report, no. 96, May 17, 1991, pp. A-9-A-1 1 

38 42 U.S.C. §2000, 
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tion 1981 of the Civil Rights Act of 1866. Be- 
cause of the link between national origin and 
language, the ban on national origin discrimina- 
tion in these two statutes has been interpreted 
to restrict employers' ability to discriminate 
based on workers' English-language proficiency, 
accent, or desire to speak another language. 
This section discusses the rights of non-native 
English speakers in the workplace and gives ex- 
amples of cases when these rights have been in- 
fringed for Asian Americans. In particular, the 
section addresses three employment practices 
that frequently affect Asian Americans ad- 
versely: discrimination based on accent, the use 
of employment tests for non-native speakers of 
English, and English-only policies in the work- 
place. 

Discrimination Based on Accent 

The Federal courts have held that not giving a 
person a job or a promotion because of his or 
her accent violates Title VII of the Civil Rights 
Act of 1964's prohibition of national origin dis- 
crimination except in cases where the accent sig- 
nificantly impairs the individual's ability to 
perform the job in question. The issue of 
whether discrimination based on accent is na- 
tional origin discrimination was decided in Car- 
ino V. University of Oklahoma Board of 
Regents!'^ a case in which a U.S. citizen of Fili- 
pino origin charged that he had been demoted 
from his supervisory position in a university den- 
tal laboratory because of his accent. 

The plaintiff, Mr. Carino, had been hired in 
the position of supervisor of dental laboratory 
technology at the University of Oklahoma, but 
his position was later reclassified without his 
knowledge to senior dental laboratory techni- 



cian. Neither his pay nor the duties he per- 
formed were affected by the reclassification of 
his position. When the dental laboratory ex- 
panded, a white man was hired to fill the posi- 
tion of dental laboratory supervisor. Mr. Carino 
had never been informed that he was no longer 
supervisor nor was he given an opportunity to 
apply for the position when it was filled. At 
about this time, Mr. Carino was reduced to per- 
forming general laboratory work because the 
University of Oklahoma no longer had a faculty 
member who required maxillofacial products, his 
specialty.'*^ 

Responding to disciimination charges made 
by Mr. Carino in a lawsuit, his employers argued 
that they were justified in demoting him from his 
supervisorial position because his^ accent ham- 
pered his work as a supervisor. The district 
court hearing the case concluded, however, that 
Mr. Carino's accent did not affect his ability to 
perform his job: 

It is the Court's opinion from the evidence and the 
observation of the plaintiffs speech at trial that his ac- 
cent did not impair his ability to communicate or pre- 
vent him from performing any tasks r|^quired of the 
supervisor of the old dental laboratory. 

Furthermore, the court held that denial of 
employment opportunities because of a person's 
accent is national origin discrimination: 

The FifthCircuit court of Appeals reasoned m Garcia 
V. Gloor that a trait related to national origin must 
be of an immutable nature in order to come within 

Title VII protections An accent would appear to 

approach that sort of immutable characteristic — Al- 
though not as permanent as race or color, an accent is 
not easUy changed for a person who was born and 



39 42U.S.C.§1981. 

40 26 EPD 1131,974 (W.D. Okla. 1981), affd 750 F.2d. 815. 35 EPD 1134,850 (10th Cir. 1984). 

41 Id. 

42 Mat 21,390. 

Z RefeTto Garcia v. Gloor (23 EPD H 30.964] 618 F.2d 264 (5th Cir. 1980). cm. denied, [24 EPD 131.4781. 449 U.S. 1113 (1981). 
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lived in a foreign country for a good length of time. 
This Court cannot give legal cognizance to adverse 
employment decisions made simply because a person 
speaks with a foreign accent. The court would recog- 
nize that in some instances a foreign accent may actu- 
ally prevent a person from performing tasks required 
for employment or promotion, . . but otherwise an 
employer should not make adverse employment deci- 
sions simply because a person possesses an accent re- 
sulting from birth and life in a foreign country. 

Agreeing that accent alone was not a justifica- 
tion for an adverse employment decision, the 
Tenth Circuit upheld the district court's deci- 
sion. 

Based partly on the Carina decision, the 
Equal Employment Opportunity Commission is- 
sued a policy statement holding that an adverse 
employment decision based on a person's accent 
is unlawful national origin discrimination: 

Title VII case law establishes that denial of an em- 
ployment opportunity because of manner of speaking 
or accent is unlawful discrimination on the basis of 
national origin provided that the employer cannot 
shov/ a legitimate nondiscriminatory reason for the al- 
leged discrimination A foreign accent that inter- 
feres with an employee's ability to perform a task may 
also constitute a legitimate nondiscriminatory reason 
for an adverse employment decision.'*^ 

A more recent case provides an example of 
when a person's foreign accent can be consid- 
ered an acceptable justification for an adverse 



employment decision. In Fragante v. City & 
County of Honolulu,^^ the Ninth Circuit held 
that the Honolulu Division of Motor Vehicles 
could legitimately deny a Fi ipino American with 
a heavy accent a job as a clerk, a position that 
required the incumbent to communicate with 
the public over the telephone and at an informa- 
tion counter. The court held: 

An adverse employment decision may be predicated 
upon an individual's accent when -but only when -it 
interferes materia Uy with job performance. There is 
nothing improper about an employer making an hon- 
est assessment of the oral communications skills of a 
candidate for a job when such skills aie reasonably re- 
lated to job performance. 

The court cautioned, however: 

Accent and national origin are obviously inextricably 
intertwined in many cases. It would therefore be an 
easy refuge in this context for an employer unlawfully 
discriminating against someone based on national ori- 
gin to state falsely that it was not the person's national 
origin that caused the employment or promotion 
problem, but the candidate's inability to measure up 
to the communications skills demanded by the job. 
We encourage a very searching look by the district 
courts at such a claim. 

Yet, despite the illegality of discrimination 
based on accent, Asian Americans continue to 
be denied employment opportunities simply be- 
cause they speak English with a foreign accent.^^ 



4j Caww at 21,391. 

46 The circuit court held that "(a] foreign accent that does not interfere with a Title VII claimant's ability to perform duties of the p«- 
o 'Cts! TstR^S^S. -"^'^ ^^^-.e employment decisions." Carino v. Univen^.ty of Oklahoma Bd. 

47 U.S. Equal Employment Opportunity Commission. Off,c* of Legal Counsel. "Policy Statement: Discrimination Based on Manner 
of Speaking or Accent," August 1986, pp. 51-53. 

48 888 F.2d 591 (9th Cir. 1989), cm denied, 110 S. Ct. 1811 (1990). 

49 Id. at 596-97. 

50 Id at 596. 

51 Even when Asian Americans are not actually denied opportunities because of their accents, they may find themselves being forced 
o respond to complaints about their accents. For instance, in the mid-1980s, responding to a,mplaints by students that n^any of 
their fore.gn-bom leachen. were difficult to unden^tand. the Florida State Legislature set up a hotline to which Univen^ity of iL- 
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The following example may be typical of a situa- 
tion that occurs regularly across the country: 

A Japanese American woman who speaks En- 
glish fluently but with a very slight accent was 
hired as a temporary receptionist in the human 
resources department of a southern California 
city. Her job was to respond to inquiries about 
posted jobs and to refer callers to the appropri- 
ate offices. She worked in the job as a temporary 
einployee for 3 months and then was hired as a 
permanent from a field of three applicants. Six 
months later, although she had received no com- 
plaints about her accent, she was discharged 
from her job by a superior who told her to take 
English lessons and that she did not fit. She re- 
cently filed a complaint with the Equal Employ- 
ment Opportunity Commission.^^ 

Employment Tests 

The potential for employer misuse of employ- 
ment tests^^ in selecting employees is an emerg- 
ing civil rights issue for Asian Americans, 
particularly when the tests are given to those 
who are not native speakers of English. A partic- 
ipant in the Commission's Houston Roundtable 
Conference raised specific concerns regarding 
the procedures for administering the General 



Aptitude Test Battery (GATE) in that State and 
regarding the use of honesty tests in hiring Asian 
American job applicants.^ (Elsewhere, this re- 
port gives evidence suggesting that the use of 
tests for teacher certification and police officer 
selection may also have an adverse and unfair ef- 
fect on Asian Americans. ) This subsection first 
discusses the general legal framework surround- 
ing the use of employment tests for non-native 
speakers of English and then considers the use 
of the GATB and honesty tests in particular. 

Title VIJ prohibits employers from using tests 
in the process of employee selection if they have 
an adverse impact on the basis of race, color, re- 
ligion, sex, or national origin and they are not 
justified by business necessity.^^ If a test has an 
adverse impact,^^ then the employer must 
demonstrate that the test is a reasonable mea- 
sure of success on the job: the test must be valid 
(i.e., its scores are appropriate and meaningful 
and, usually, equally meaningful for various 
races, sexes, and ethnic groups) and job related. 
Thus, the use of any test could be judged dis- 
criminatory if it requires knowledge or under- 
standing of English bv^yond the job-related skill 
that the test is intended to measure and it has an 
adverse impact. Tests of English-language profi- 



ida students could report teachers they felt did not speak English adequately. One of the first teachers reported was a first-year as- 
sistant professor of Indian origin^ who wr.s a native English speaker but who had a slight Indian accent, llie professor was requested 
to meet with high university officials about the complaint, but in the end no adverse employment action was taken. 

52 Kathryn Imahara, Director, language Rights Project, Asian Pacific American Legal Center of Southern California, telephone in- 
terview, Jan. 28, 1991. 

53 llie discussion in this section is in large part extracted from an Apr. 3, 1990, internal Commission memorandum from Fiileen E. 
Rudert, director of the Commission V* project, "The Validity of Testing in Education and Employment/' to James S. Cunningham, 
Director, Office of Programs, Policy, and Research. The information contained in the April 3 memorandum was updated based on 
a second memorandum dated Mar. 1, 1991. 

54 Gordon Quan. Statement at the United States Commission on Civil Rights Roundtable Conference on Asian Civil Rights Issues for 
the 1990s. Houston, TX, May 27, 1989 (hereafter cited as Quan Statement). 

5.5 See chap. 4 for a discussion of teacher certification tests and chap. 3 for a discussion of tests and police officer selection. 

56 Precedents of what tests or test uses may be construed as discriminatory have been established in law cases, starting with the Su- 
preme Court's landmark Griggs v. Duke Power Company (401 U.S. 424 (1971)) decision in 1971. Furthennore, the EEOC has pub- 
li.she<i specific guidelines on employment selection procedures, including tests, entitled "Uniform Guidelines on Employment 
Selection Procedures." (29 C.I'.R. 1607.) 

57 llie Uniform Guidelines define an adverse impact as a "selection rate for any race, sex, or ethnic group which is less than four-fifths 
(4/5) (or eighty percent) of the rate for the group with the highest rate." 29 C.F.R. 1607.4 D. 
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ciency may be used, however, when English is a 
skill necessary for success in the job. 

Therefore, when English proficiency is critical 
to performing well on a test used in job selec- 
tion, the test needs to be carefully scrutinized 
for job relatedness. Two specific examples 
where test practice may not conform with Title 
VII requirements arc given below. 

The GATB Exam— The General Aptitude 
Test Battery (GATB) is an employment test 
sponsored by the Department of Labor that is 
used widely across the country to match job 
seekers to employers' requests for job appli- 
cants. The GATB consists of 12 separately timed 
subtests^^ that are combined to form various ap- 
titude scores. The GATB scores on four apti- 
tudes (General Aptitude, Verbal and Numerical 
Aptitudes, and Clerical Perception) are affected 
by performance on the three subtests that use 
familiarity with or knowledge of English and 
thus are likely to be lower for persons with lim- 
ited English proficiency. 

A recent study of the GATB by the National 
Academy of Sciences observed that: 



Foreign-born applicants, whose command of 
the English (or perhaps any written) language is 
marginal, cannot be reasonably assessed with the 
GATB. . . .The GATB will portray these job 
seekers as of very low cognitive abilities because 
of language difficulties, lack of formal education, 
and lack of experience with paper-and-pencil 
tests. Yet many of them. . . .are very bright and 
can demonstrate job-relevant skills in hands-on 
work simulations."^^ 

The study concludes that "It is not reasonable 
to use the GATB to estimate the abilities of for- 
eign-born applicants who have a marginal com- 
mand of the English language."^ Nevertheless, 
the GATB continues to be used for referrals in 
many States^^ and is regularly administered to 
persons with limited English proficiency. 

A participant at the Commission's Houston 
Roundtable Conference was concerned about 
ihe Texas Employment Commission's policy of 
not allowinc the GATB exam to be taken more 
than once. Many recent arrivals want to take 
the GATB test as soon as possible so that they 
can be referred to jobs for which they are quali- 



58 See John A. Harligan and Alexandra K. Wigdor, Fairness in Employment Testing (Washington, DC; National Academy Press, 
1989), pp. 75-82, for a more detailed description of the GATB test. 

59 Ibid., pp. 219^20. 

60 Ibid., pp. 232. A Spanish version of the test is available, especially for testing skills for jobs that require Spanish, rather than En- 
glish. 

61 Since the Commission received the complaint about the use of the GATB exam in the Houston area, the Dep*irlment of Labor has 
issued proposed regulations that would suspend the use of the GATB for 2 years so that additional validation of the GATB could 
be undertaken to respond to the major concerns raised in the National Academy of Sciences report. (These issues do not include 
the issue of the validity of the GA'IB for persons with limited English proficiency.) The Federal Register notice of the proposed reg- 
ulations suspending the use of the GATB provided for a period of comment. As of November 1991, the Department of Labor had 
not yet made its final decision about whether or not to suspend the use of the GATB. In the interim, some States are continuing to 
use the GA'IB as before, others are modifying their use of the GATIi, and still others are phasing out its use. John Hawk, U.S. Em- 
ployment Service, U.S. Department of Labor, telephone interview, July 16, 1991. 

62 According to the testing supervisor for the Texas Employment Commission (TEC), TEC policy is td allow persons to take the 
GATB test again if they have had intervening education or experience th^t would change their aptitudes. Decisions about whether 
to allow the test to be retaken are made on a case-by-case basis. He did not think that informal exposure to the English language 
with time in the country would generally be sufficient to allow a person to retake the test, however. (Charles Larpenter, Testing Su- 
pervisor, Texas Employment Commission, telephone Interview, Jan. 23, 1990.) 

One reason proffered for polices against allowing the GAIB to be retaken is that GATB scores are significantly improved by prac- 
tice, llie General, Verbal and Numerical Aptitude scores are among those least affected by practice, however, although the clerical 
perception score is one of those most affected by practice. Furthermore, practice improves scores only about half as much when an 
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fied. Yet, knowing that if they take the GATB 
soon after arriving in the country their scores on 
the portions of the exam requiring greater En-* 
glish proficiency will be low, many recent arrivals 
are also afraid that if they take the GATB exam 
now their low scores on those portions of the 
test will prevent them from obtaining better jobs 
later on when their English has improvcd.^^ 

The following example of how the use of the 
GATB exam in referring job applicants to a 
Houston-area employer adversely affected 
Asian American applicants in the Houston area 
may be typical of a much more pervasive situa- 
tion across the country.^ 

A subsidiary of a Japanese firm opened a 
plant in Houston in 1988. Because the jobs it 
was filling required an aptitude for mechanical 
assembly — skills not required by other employ- 
ers in the Houston area — the firm turned to the 
Texas Employment Commission (TEC) to help 
it screen its job applicants. The firm explained its 
needs to TEC, which recommended that job ap- 
plicants be given the GATB exam. TEC under- 
took to administer the exam to all of the firm's 



job applicants and refer to the firm only those 
applicants who "passed" the GATB. The firm 
was not told the scores of those referred to it for 
employment. 

Shortly after the testing and referral process 
began, the firm noticed that several of its work- 
ers of Vietnamese and Cambodian origin, who 
had been hired as temporary employees pending 
the test results and who were performing very 
well on the job, were not subsequently recom- 
mended by TEC, presumably because their lim- 
ited English proficiency prevented them from 
doing well on the GATB. The firm did not hire 
these employees as permanent employees in the 
mechanical assembly jobs even though they ap- 
peared to be performing well, because the firm 
felt that this would not be "fair."^^ The firm did, 
however, go back to TEC, which agreed to lower 
the weights of the GATB test components re- 
quiring English in calculating the final score of 
applicants for jobs at the firm. 

Honesty Tests— In 1988 Q)ngrcss passed the 
Employee Polygraph Protection Act,^ which 
prohibits most private employers from using any 



allcmale form of the GATB is used at retake. Unfortunately, until 1983, Employment Services offices only had one version of the 
GATB to administer. Since 1983 two additional forms have been available. The National Academy of Sciences' recent study of the 
GATB has recommended the development of additional alternate forms, and indeed two arc underway. (Hartigan and Wigdor, 
Fairness in Employment Testing.) 

The Department of Labor currently issues no policy on retesling or interpreting the GATB score of non-native Unglish speakers. 
Instructions issued before 1980 did s^ «,cify that rctesting was appropriate when there was some reason to believe that a job seeker's 
skills had changed (e.g., had received education, experience, or training). l*hese instructions were abolished in the early 1980s, but 
many State and local offices continue to follow them. One Department of l^bor official stated that if the Department were to re- 
sum? issuing policies to State and local test administrators, it would permit much more retesting than in the past. Instead of issuing 
instructions, however, the Department currently counsels test administrators to follow sound testing practices. For non-native Hn- 
glish speakers, such practices include not taking lest scores at face value and providing other testing accommodations and individual 
counseling to those for whom test scores may h : invalid. The Department's research program has demonstrated that use of a trans- 
lator for giving instructions or giving oral versions of the test are not promising alternatives for Southeast Asians. Without Federal 
guidance. State are free to set their own policies or allow local Employment Service Offices to make them. 

63 David Mathias, YMCA International Services, telephone interview, Jan. 23, 1990. 

64 Tlie following is based on information obtained in a telephone intemew with Sharon Gcrchow, Personnel Office, MHI Forklift 
America, Jan. 18, 1990. 

65 One of the affected employees, a Vietnamese man, was reassigned as a permanent employee with the job of "painter," a job classifi- 
cation that the firm did not require to take the CJATB exam. This man has not tried to retake the test, because he is happy with his 
current job assignment, according to a personnel officer in the firm. 

66 29 U.S.C. §§ 20001, etseq. Also see 29 C.F.R., Part 801. 
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lie detector tests for preemploymcnt screening 
or during the course of employment. Since then, 
many employers have turned to using paper- 
and-pencil honesty tests. Paper- and-pencil 
honesty tests have not been as carefully scruti- 
nized, validated, and researched as employment 
tests measuring skills and abilities. Indeed, a re- 
cent report by the U.S. Congress' Office of 
Technology Assessment cautioned that "[t]he 
research on integrity tests has not yet produced 
data that clearly supports or dismisses the asser- 
tion that these tests can predict dishonest behav- 
ior."^ Although research suggests that honesty 
tests generally do not have an adverse impact, 
that research looks primarily at blacks. Asian 
Americans are almost never included in such 
studies, although Hispani:s sometimes are. Fur- 
thermore, paper-and-pencil tests of honesty re- 
quire the test taker to have considerable English 
proficiency as well as a grasp of American social 
customs and values. If the level of English re- 
quired by the job is less than that necessary to 
take the test, a paper-and-pencil honesty test 
may adversely affect non-native English speak- 
ers. 

Concerns about the adverse effect of honesty 
tests on Asian American job applicants were 
raised at the Commission's Houston Roundtable 
Conference,^^ According to a job counselor who 
places Asian refugees in jobs in the Houston 
area, when one area employer used polygraph 
exams (with interpreters when necessary) to 



screen job applicants, most of the Asian Ameri- 
cans he referred to the employer were hired; but 
after the employer switched to an honesty test, 
for which interpreters/translators were not al- 
lowed, no more Asian Americans were hired. 

English-Only Rules in the 
Worlcplace 

Employers often seek to impose rules requir- 
ing their employees to speak only English while 
they are on the job. Sometimes these English- 
only rules are blanket rules banning the use of 
any language other than English at any time 
while the employee is at work. Other times the 
rules are more specific, banning the use of non- 
English languages when the employee is per- 
forming certain duties. English-only rules are a 
common source of frustration and resentment 
for many Asian Americans and others whose pri- 
mary language is not English. They feel that the 
rules single them out for adverse treatment 
based on their national origin, that they are 
often adopted for the purpose of discrimination, 
and that they repress their ability to express 
themselves freely. 

In some instances English-only policies may 
be illegal discrimination based on national ori- 
gin, but in other instances they may be lawful. 
English-only policies are unlawful when the 
rules ^re adopted for the purpose of discrimina- 
tion based on national origin. Thus, the Equal 
Employment Opportunity Commission explicitly 



67 However, iwo Stales— Massachusells and Rhcxlc Island— also ban wrillen examinations that purport to detect deception, verify 
truthfulness or measure honesty. 

68 'Ilic Office of Tcchnolo^ Assessment report was presented at a hearing before the Subcommittee on Employment Oppoilunilies 
of the Committee on Education and 1 ^bor, U.S. House of Representatives, on Sept. 26, 1990. 

69 Ouan Statement. In following up on his concerns, staff discovered that the allegation involved two honesty tests— the Phase II Pro- 
file Integrity Status Inventory (developed by 1 .ousig-Nont & Associates) and the Stanton (the complaint did not specify whether the 
reference was to the Stanton Survey or the Stanton Survey Phase 11)— in particular. (David Mathias, YMCA International Services, 
telephone interview, Dec. 21, 1989.) Although neither of these tests has been shown to have an adverse impact, neither has been ad- 
equately validated for Asian Americans or for members of language minorities. Furthermore, independent reviewers concluded 
that the Lx>usig Nont test is inadequate for making hiring decisions at all without further validation and gave the Stanton mixed re- 
views. 

70 David Mathias, YMCA International Services, telephone interview, Dec. 21, 1989. 
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states that these policies are invalid when they 
are applied differentially to members of differ- 
ent national origin groups. 

Even when they arc not adopted for the pur- 
pose of discrimination, English-only policies may 
violate Title VII under an adverse impact theory 
if they are not justified by business necessity. 
The EEOC has held that blanket rules banning 
the use of non-English languages at all times are 
almost always illegal, because they will never be 
jastified by business necessity. 

A rule requiring employees to speak only English at 
all times in the work place is a burdensome term and 
condition of employment. The primary language of an 
individual is often an essential national origin charac- 
teristic. Prohibiting employees at all times, in the 
work place, from speaking their primary anguage or 
the language they speak most comfortably, disadvan- 
tages an individual's employment opportunities on the 
basis of national origin. It may also create an atmo- 
sphere of inferiority, isolation and intimidation based 
on national origin which could result in a discrimina- 



tory working environment. Therefore the Commission 
will presume that such^^ rule violates Title VII and 
will closely scrutinize it. 

However, EEOC regulations state that more 
specific English-only rules may be lawful^if they 
can be justified by business necessity. The 
EEOC elaborates on what is necessary for an 
English-only rule to be justified by business ne- 
cessity in its Compliance Manual: 

Typically, narrowly drawn rules justified by business 
necessity are applicable only to certain employees and 
only apply to those employees while they are actually 
performing a specific job duty or under specific cir- 
cumstances. To prove an overriding business purpose 
sufficient to override the adverse effects of the rule, 
the respondent must establish that the rule is neces- 
sary to safe and efficient job performance or the safe 
and efficient operation of the business. In appropriate 
circumstances, either safety or efficiency consij^^ra- 
tions alone may justify a speak-English-only rule. 



71 EEOC Compliance Manual, vol. II, §623.3. Differential application of employment rules is generally held to be proof of intentional 

discrimination. , • ■ ..i 

72 n>e EEOC regards it as self-evident that an English-only policy must have an adverse impact based on national ongia: In recogni- 
tion of the fact that the primary language of an individual is often an essential national origin characteristic, the Commission wiU 
•presume that rules requiring employees to speak only English in the work place adversely affect an individual's employment oppor- 
tunities on the basis of national origin where that employee's primary language is not English." EEOC Compliance Manual, vol. II, 

§623.6(a). 

73 29 C.F.R.Ch. XIV §1606.7(3). 

74 29 C.F.R.Ch. XIV §1606.7(b). 

75 EEOC Compliance Manual, vol. II, §623.6(c)(l)(ii). 

An example of an English-only rule that the EEOC held to be justified by business necessity is the following: "Reasonable cause 
docs not exist to believe that petroleum company violated Title VII when it adopted rule requiring only English to be spoken by re- 
finery employees who work in laboratory and processing areas-where potential of Ores and explosions exists-and by all employ- 
ees during emergencies, where rule is narrowly drawn to accomplish specific purpose of assuring effective communication among 
employees during specified times and in specific areas." (EEOC Decision 83-7, 31 FEP Cases 1861.) 

An example of an English-only rule that may not be justified by business necessity is: "CPs (Complaining Parties], Polish Amen- 
cans, allege that the speak-English-only rule of R (Respondent), a nursery, discriminates against them on the basis of national on- 
gin, since their primary language is Polish. R's speak-English-only poliqr applies only to employees working inside the store itself 
who serve and assist customers. Tlie rule is inapplicable to outside employees who care for the shrubs, flowers, and other plants 
grown on the premises. Although the rules docs apply to casual discussions among employees working inside the store, it does not 
apply to conver^iation in the employee lounge during work breaks or lunch. Although R's policy is not an absolute prohibition and is 
applied only at certain times, depending on R's justification, it still may not be narrowly drawn enough to be justified by business 
necessity." (EEOC Compliance Manual, vol. II, §623.6(a)(2).) 
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The courts have differed in their treatment of 
English-only rules. In a case that predated the 
EEOC policy on English-only rules, the Fifth 
Circuit held that an employer's policy requiring 
all employees to speak English while on duty at 
all times did not violate Title VII's prohibition of 
national origin discrimination,'^ because the em- 
ployees were all bilingual and therefore could 
choose to obey the rule. The court cautioned, 
however, that its decision applied only to En- 
glish-only policies affecting bilingual employees: 

Our opinion does not impress a judicial imprimatur 
on all employment rules that require an employee to 
use or forbid him from using a language spoken by 
him at home or by his forebears. We hold only that an 
employer's rule forbidding a bilingual employee to 
speak anything but English in public areas while on 
the job is not discrimination based on national origin 
as applied to a person who is fully capable of speaking 
English and chooses not to do so in deliberate disre- 
gard of his employer's rule. 

Despite this caveat, however, the Fifth Circuit 
decis"' yii is at odds with EEOC policy, which 
doe-; not distinguish between English-only rules 
apt.iied to bilingual persons and those applied to 
persons with limited English proficiency. 



In a decision that was later rendered moot by 
the Supreme Court, the Ninth Circuit agreed 
with the EEOC's approach to English-only 
rules: 

The EEOC guidelines, by requiring that a busmess 
necessity be shown before a limited English-only rule 
may be enforced, properly balance the individual's in- 
terest in speaking his primary language and any possi- 
ble need of the employer to ensure that in particular 
circumstances only English shall be spoken. The busi- 
ness necessity requirement prevents an employer 
from imposing a rule that has a disparate impact on 
groups protected by the national origin provision of 
Title VII unless there is a sufficient justification under 
the Civil Rights Act of 1964 for dobg so. Accordingly 
we adopt the EEOC's business necessity test as the 
proper standard for determining the validity of lim- 
ited English-only rules. 

Because the Gutierrez decision was rendered 
moot, it cannot be used as a precedent in decid- 
ing future cases dealing with English-only rules 
in the workplace. Furthermore, because the 
EEOC regulations were adopted after the Gar- 
cia decision, the Gutierrez court itself did not 
view the EEOC guidelines as decisive.^ Thus, at 
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76 The rule did not apply to breaks or other employee Sree time. Garcia v. Gloor, 618 Fed. 2d 264 270 0981) 

77 Mat 272. 

Municipal Court v. Gutierrez, 873 F.2d 1342 (9th Cir. 1989). TTie Ninth Circuit decision may have been tendered moot because the 
case was settled after the decision was rendered or because the Gutierrez no longer worked for the court. Linda M. Mealey, "En- 
glish-Only Rules and •Innocent' Employers: Clarifying National Origin Discrimination and Disparate Impact Theoiy Under Title 
VII," Minnesota LawRniew, vol. 74, no. 2 (December 1989), p. 418, n. 183] 

838 F. 2d 10.11. 1040 (9th Cir, 1988), dismissed on remand 873 F.2d 1342,1343. In an accompanying footnote, the court explained 
that if the Knglish-only policy was shown to be the product of discriminatoiy intent, the stricter bona fide occupational qualifica- 
tions standard applies nstead of the business necessity standard: "We note that the part of the EEOC guidelines that refers to 
business necessity is, under general principles of equal employment opportunity law, applicable only to cases in which the employer 
has acted without invidious intent. Where a nile is shown to have been adopted for the purpose o/discrirainating against a protected 
group, the employer's conduct is permissible only if the discriminatoiy rule constitutes a bona fide occupational qualification 
(BFOQ) for the job. Thus even a limited English-only rule must meet the strict BFOQ test if ,t is the product of discriminatory in- 
tent." /<i at 10-10 n. 9. ' 

mc Gutierrez decision states: "We need not decide in this case, whether, in the absence of decisional law, EEOC guidelines and de- 
cisions can constitute clearly established law. Here, judicial precedent existed and it appears to have been inconsistent, at least in 
part, with the guidelines. If contraiy judici precedent had been issued subsequent to the guidelines, ther« is no question that we 
would hold that the guidelines do not 'clearly .iLsh' the law. Although the answer is not as certain when the guidelines are issued 
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this time, the law regarding English-only rules in 
the workplace is not clearly established. 

Aca.se currently before the Ninth Circuit may 
help to resolve some of the law's ambiguities 
with respect to English-only rules, however. In 
this case, a Filipino nurse is charging that a Cali- 
fornia hospital discriminated against her on the 
basis of national origin by instituting an English- 
only rule that applied to all staff conversations 
"at any time or any place, and retaliated 
against her for filing a discrimination complaint 
by demoting her and transferring her from the 
hospital's maternity unit to the hospital's emer- 
gency room even thoueh her skills and training 
are in maternal care.*^ The EEOC has inter- 
vened in the case on behalf of the nurse.^^ The 
case went to trial on April 18, 1991, and closing 
arguments were heard on May 3, 1991.®^ The 
case has received considerable attention in 
Asian American communities throughout the 
United States because it involves an Asian 
American nurse who sought to speak Tagalog 
during work hours and because such English- 
only rules are common in hospitals employing 
large numbers of Filipino nursea across the 
country. 



The Certification of 

Foreign-Educated 

Professionals 

Many Asian Americans and others who re- 
ceived their professional training outside of the 
United States have difficulty obtaining jobs com- 
mensurate with their education and experience 
in this country.^^ Sometimes they are unable Jo 
provide documentation of their professional 
training and experience in their countries of ori- 
gin and are forced to retrain in this country or to 
switch careers. Other times they find that, al- 
though they can provide diplomas and tran- 
scripts as proof of their professional education 
abroad, State professional certification boards 
often have different requirements for foreign- 
educated professionals than for U.S.-educated 
professionals. Although differential treatment of 
professionals educated in foreign countries has 
not been found to be perse illegal discrimination 
under Title VII, it can erect barriers to obtaining 
professional jobs that are a source of enormous 
frustration for Asian and other professional im- 
migrants to this country.^ Furthermore, many 



after a judicial decision, where that decision has been rendered by a federal circuit court and the subsequently issued guidelines re- 
main largely untested, we think it appropriate to reach the same conclusion. Thus, we hold that in the case before us the EEOC 
guidelines did not serve to clearly establish the law regarding the validity of English-only rules." Gutierrez at 447. 
Gigi Santos, "Nuree in 'English-Only' Case Gets Support," Philippine News, vol. 20, no. 21 (Jan. 31- Feb. 6, 1990). 
82 Ibid. 

Jean Ouccione, "EEOC Will Intervene in lawsuit Challenging English-Only Policy," Los Angeles Daily Journal, Apr. 3, 1990. and 
Kathiyn Imahara, attorney for plaintiff, telephone interview, Apr. 12, 1990. 

Kathiyn Imahara, attorney for plaintiff, telephone inteiview, Jan. 28, 1991, and Kathryn Imahara, letter to Nadja Zalokar, Oftice of 
Programs, Policy, and Research, U.S. Commission cr Civil Rights, Sept. 4, 1991. 

See California Advisory Committee to the U.S. c:oraraission on Civil Rights./l Dream Unfulfilled: Korean attd Pilipino Health Pro- 
fessionals (1975), for an earlier report touchi.ig on this topic. 

Although discrimination based on country of education is not illegal under Title VII, it may be illegal under some local ordinances. 
For instance, the city of Chicago recently banned discrimination based on "origin of education or professional training, from an ac 
credited institution." Municipal Code of Chicago, §21-10. 
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Asian immigrant professionals suspect that the 
differential treatment they receive as foreign-ed- 
ucated professionals may in fact be a pretext for 
discrimination on the basis of national origin. 

A case in point is the situation of graduates of 
foreign medical schools (FMGs), who make up 
roughly one-fifth of all physicians practicing in 
the United Stales. Approximately 30 percent of 
FMHs arc U.S citizens, and 70 percent are for- 
eign nationals.'^^ A large proportion of foreign 
national FMGs conic trom Asian countries, es- 
pecially India and the Philippines. Many FMGs 
came to this country in the mid-1960s when they 
were given preferential visa status because of a 
shortage of physicians in the United States. By 
the 1970s, however, the physician shortage had 
apparently become a physician surplus, generat- 
ing some resentment of FMGs by graduates of 
U.S. medical schools (USMGs). Nevertheless, 
there remain many places in which America's 
basic health care needs arc not yet being met, 
especially in rural and depressed areas. Accord- 
ing to one expert, data appear to show that 
FMGs service these basic health care needs dis- 
proportionally: 

FMGs serve in disproportionate numbers in rural 
areas, often in solo and partnership practices, in pub- 



lic hospitals, in smaller not-for-profit hospitals, and in 
regions of the country that have experienced emigra- 
tion of population because of declining industry and 
high unemployment. Poor populations ai^ Medicaid 
recipients also are often reliant on FMGs. 

Furthermore, foreign-born FMGs also play a 
critical role in providing for the health care 
needs of Asian immigrant communities, since re- 
cent immigrants are often prevented by lan- 
guage, cultural, or informational barriers from 
seeking treatment from American-born physi- 
cians. 

To practice medicine in the United States, 
FMGs, like USMGs, need to be licensed by a 
State medical licensing board. Many FMGs have 
not completed residencies before comirg to the 
United States and thus also need to obtain posi- 
tions as residents in U.S. hospitals. Some FMGs 
charge that they are the victims of unfair dis- 
crimination by State licensing boards, hospitals 
with residency ^sitions, and others in the medi- 
cal community. 

In fact. State medical licensure boards 
throughout the country have imposed stiffer cer- 
tification '•equirements for FMGs than for 
USMGs.'^ USMGs are required to pass a single 
examination, usually the National Board of 



87 U.S, General Accounting Office, Medical Licensing By Endorsmmi: Requirements Differ for Graduates of Foreign and U.S. Medical 

Schools (May 1990). p. 3, n. 3. 

88 Stephen S. Mick, "Contradicloiy Policies for Foreign Medical Graduates," Health Affairs, Fall 1987, pp. 5-18. 

89 Sec chap 7 for a discussion of the health care needs of Asian Americans. 

90 Several lawsuits have been filed by Asian Americans against State licensing boards. In 1986 Dr. Kar, who had received his medical 
education at the Univensity of Medical Sciences in New Delhi, and was licensed to practice medicine in two other Stales, filed a suit 
against ihc State of Vermont for denying his application for a license. In denying his application, the Stale licensing board said that 
his medical school had not been approved by the American Council for Graduate Medical Education of the American Med.cal As- 
sociation (ACXIMH). Dr. Kar pointed out that there was no published requirement to that effect in Vermont and th t the decision 
to Hdopt the requirement was made after his application was complete. (Lynn Hudson, "Doctor to Sue Vennonl on License." India 
Abroad. Mar. 7, 1986.) 

In 1987 two Vietnamese American d(Ktors who had received their medical degrees from the University of Saigon filed a suit against 
the State of California's medical licensing boards seeking damages because they were denied medical licenses after fulfilling all the 
requirements. The State licensing board had decided, in a closed meeting, not to issue licenses to persons who had graduated from 
the Univeniity of Saigon after 1975, because it felt that it could no longer verify the quality of the education received there. (Harriet 
Chiang, "I breign-Trained MDs Charge License Bias," San Francisco Chronicle, June 8, 1987.) 

91 m- following description of the differences between State requirements for FMGs and USMGs is derived from U.S. General Ac- 
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Medical Examiners exam (NBME), which is 
taken in parts throughout the student's medical 
education. FMGs, on the other hand, are re- 
quired first to be certified by the Educational 
Commission for Foreign Medical Graduates 
(ECFMG) — ^which requires that they pass a 
basic medical exam, the Foreign Medical Gradu- 
ate Examination in Medical Sciences 
(FMGEMS), and an English-language-profi- 
ciency examination— and then to pass a second 
examination, the Federal Licensing Examination 
(FLEX), which is equivalent to the NBME but 
must be taken in one 3-day sitting. Most States 
also require that FMGs serve longer periods in 
postgraduate training, or residencies, than 
USMGs. Furthermore, FMGs are often re- 
quired to provide information showing that their 
medical school provided an education that meets 
the stand ^ *s of the Liaison Committee on 
Medical Education (LCME), which accredits 
U.S. and Canadian medical schools. Typically, 
States also have stiffer endorsement require- 
ments (requirements for physicians already li- 
censed to practice in one State seeking to 
become licensed in another State) for FMGs 
than for USMGs, even for FMGs who have 
practiced in the United States successfully for 
many years. 

Defenders of stiffer licensing requirements 
for FMGs cite the wide range in quality of for- 
eign medical schools. For a variety of reasons, it 
is not thought practical for the LCME or other 
American agencies to accredit foreign medical 
schools. Thus, the stiffer requirements for 



FMGs arc said to be necessary to ensure that 
they meet U,S. professional standards. 

FMGs, on the other hand, )oint to research 
showing that the performance of FMGs and 
USMGs as physicians is indistinguishable.^^ 
They stress the hardships imposed on many 
FMGs by requirements that they document in 
detail the course content, faculty resumes, facili- 
ties, etc. of their medical schools. These time- 
consuming requirements allegedly amount to 
harassment. They also argue that it is particu- 
larly unfair to base endorsement requirements 
for FMGs on the quality of their medical educa- 
tion rather than on their individual records as 
practicing physicians because in many instances 
these FMGs have been practicing medicine in 
the United States for many years. 

Representatives of all sides of the debate 
have reached agreement to develop a national 
clearinghouse "to maintain and verify informa- 
tion on licensure applicants' educational back- 
grounds and credentials," and the American 
Medical Association has taken some steps in 
that direction. The clearinghouse would ease 
hardships for FMGs in obtaining original docu- 
ments over and over again as they apply for li- 
censure and then endorsement. Federal funding 
for such a clearinghouse is proposed in a bill 
sponsored by Congressman Merwn Dymally (D- 
CA) currently before Congress. The medical 
profession is also moving to a "single examina- 
tion pathway to licensure" for USMGs and 

96 

FMGs. FMGs are now allowed to take parts I 
and II of the NBME, but it is still less widely 
available abroad than the FMGEMS.^^ 



a)uniing Ofticc, Medical IJcvrtsing by indorsement: Requirements Differ for Graduates of Foreign and U.S. Medical Schools (May 
1986). 

92 Prof. Stephen Mick, Deparlmenl of Hcallh Policy, University of Michigan, telephone interview, Man 7, 1991, and U.S. General Ac- 
counting Office, Medical Licensing by Endorsement, p. 7, n. 10. 

93 I ;.S. (}eneral Accounting Office, Medical Licensing by LMmement, p. 7. 

94 U.S. Oeneral Accounting Office, Medical Licensing by Endorsemait, pp. 6-7. 

95 1 LR. 319 is sponsored by Representative I)ymally. Senator Simon has introduced a similar ^" ^S. 802) in the Senate. 

96 U.S. (3cneral Accounting Office, Medical Lice ftsitig by Endorsement, p. 10. 

97 Prof. Stephen Mick, Department of 1 leallh Policy, University of Michigan, telephone inli , lar. 7, 1991. 
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FMGs have also charged that they are dis- 
criminated against in the allocation of residency 
positions and hospital privileges. A bill cur- 
rently before Congress, H.R. 319, may provide 
some relief for FMGs. Under this bill, it would 
be illegal to have differential treatment of 
FMGs in licensing, endorsement, hiring for staff 
positions, or granting of clinical privileges. For 
now, however, FMGs may be in some instances 
protected under Title VII, which prohibits dis- 
crimination on the basis of national origin. A re- 
cent aiurt case is pertinent here: 

A physician, educated in Iran, was offered 
employment with an Alabama medical corpora- 
tion on the condition that he was given admit- 
ting privileges at a nearby hospital. When he was 
initially denied hospital privileges at the hospital' 
and later given privileges with a longer proba- 
tionary period than customary, he sued the hos- 
pital, charging national origin discrimination 
under Title VII.^ 

In deciding the case, the Eleventh Circuit 
Court ruled that a hospital that denies a doctor's 
application for admitting privileges can be sued 
for discrimination under Title VII even though it 
is not in any sense the doctor's employer if that 
denial interferes with the doctor's employment 
opportunities elsewhere. 

Discrimination Cau^sd by 
the Smmiaration Reform and 
Control Act 

In 1986 Congress passed the Immigration Re- 
form and Control Act (IRCA),^"^ which author- 



ized legal status for 3 million undocumented 
aliens who had entered the United States before 
1982 while imposing civil and criminal penalties, 
"employer sanctions," on employers who hire 
unauthorized workers. To allay concern that em- 
ployer sanctions would lead employers to dis- 
criminate against foreign-looking and 
foreign-sounding workers, IRCA also contained 
provisions aimed at preventing such discrimina- 
tion. Under IRCA, employers are required to 
verify the work authorization of all workers, not 
just those workers employers suspect might not 
be authorized to work. Furthermore, IRCA 
makes it illegal for employers with four or more 
employees to discriminate in hiring, firing, or re- 
ferrals against any authorized worker based on 
the individual's national origin or citizenship sta- 
tus. To enforce its antidiscrimination provisions, 
IRCA set up the Office of the Special Counsel 
for Immigration-Related Unfair Employment 
Practices (OSC) within the Department of Jus- 
tice. 

Fears that the IRCA's antidiscrimination pro- 
visions would prove to be insufficient to prevent 
discrimination led Congress to require the Gen- 
eral Accounting Office (GAO) to conduct a se- 
ries of three studies to determine whether 
IRCA's employer sanctions provision had 
caused discrimination. In March 1990 the third 
and final GAO report (hereafter, "GAO re- 
port") concluded that "a widespread pattern of 
discrimination has resulted against eligible work- 
ers. . .[and] it is more reasonable to conclude 
that a substantial amount of these discriminatory 



98 Materiiils provid<id by Dr, Kishore Thampy, International Medical Council of Illinois. 

99 The ultimate resolution of the case was still pending as of November 1991. 

100 Pardazi v. Cullman Medical Center, 838 F.2d 1155 (11th Cir. 1988). 

101 8U.S.C.§§1101e/Jtf(7.(1988). 

102 Ucforc IRCA. the hqual Ifmployment Opportunity Commission (HEOC) had authorization under Title Vll of the Civil Rights Act 
of 19^)4 to investigate employment discrimination complaints involving charges of national origin discrimination against employers 
with 15 or more employees, but discrimination on the basis of citizenship status was not illegal. Under IRCA, complaints charging 
employers with 15 or more employees with national origin discrimination can be brought either to the liEOC or to the OSC. Citi- 
zenship discrimination complaints and complaints involving croployct5 with 4 to 15 employees can only be brought to the OSC. 
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practices resulted from IRCA rather than 
not." The GAO report confirmed the findings 
of numerous other reports that IRCA has re- 
sulted in widespread discrimination against for- 
eign-looking and foreign-sounding workers.^^ 

IRCA-related discrimination is likely to fall 
most heavily on groups that have large numbers 
of immigrant workers, such as Asian Americans. 
If employers assume that more individuals in 
ethnic groups with high proportions of im- 
migrants are likely to be unauthorized workers, 
then they may be more suspicious of the work 
authorization of all members of the group, and 
they might be reluctant to hire any members of 



that group at all. For Asian Americans, this ten- 
dency is likely to be compounded by the com- 
mon misperception that all Asians are 
foreigners. Furthermore, employers who are not 
thoroughly informed about all the documents 
that can establish an individual's work authoriza- 
tion may prefer familiar documents, such as so- 
cial security cards, U.S. passports, or green 
cards, to the less familiar work authorization 
documents that are frequently held by new im- 
migrants and refugees, many of whom are Asian. 
Other employers may mistakenly require green 
cards from all foreign-seeming workers, even 
U.S. citizens, who do not have them. 



103 U.S. General Accounting Office, Immigration Rcfomt: Employer Sanctions and the Question of Discrimination (Mar. 29, 1990), p. 
71. 

104 GAO*s conclusions arc based in part on the results of a survey of employers that led GAO to project that 891.000 employere. about 
19 percent of all employers, began illegal discriminatory practices as a result of IRCA. Further analysis of the GAO employer sur- 
vey data reveals that roughly 499.000 employers began to discriminate on the basis of national origin, and 687,000 employere began 
lo discriminate on the basis of citizenship. Of those starling illegal discriminatory practices, 757.000 employers began a policy of not 
hiring a certain categoiy of workers, and 381 .000 employee began a practice of selectively asking for work authorization papere. 
Other government reports tnat concluded that IRCA had caused discrimination include: 

• U.S. Commission on Civil Rights. The Immigration Reform and Control Act: Assessing the Evaluation Process, September 1989. 

• Arizona Advisoiy Committee to the U.S. Commission on Civil Rights, Implementation in Arizona of the Immigration Reform and 
Control Act (December 1990). 

• Colorado Advisory Committee to the U.S. Commission on Civil Rights. Implementation in Colorado of the Immiffadon Reform 
and Control Act: A Preliminaty Review, January 1989. 

• Rhode Island Advisoiy Committee lo the U.S. Commission on Civil Rights. Implementation in Rhode Island of the Imtniffation 
Reform and Control Act: A Preliminary Review, May 1989. 

• New Mexico Advisoiy Committee lo ihe U.S. Commission on Civil Rights. Implementation in New Mexico of the Immi^ation Re- 
form and Control Act: A Preliminary Review, May 1989. 

• Texas Advisoiy Committee to the U.S. Commission on Civil Rights, Implementation in Texas of the Immigration Reform and Con- 
trol Act: A Prelitninary Review (September 1989). 

• state of Illinois, Human Rights Commission. SumiiarizingData and Information Gatheredon Employment Discrimination Caused 
by Enactment and Implementation cfthe Immigration Reform and Control Act of 1986, Report to the U.S. General Accounling Of- 
rice. Sept. 23. 1988. 

• New York State Inter-Agency Task Force on Immigration Affairs. Workplace Discrimination under the Immiffotion Reform and 
Control Act of 1986: A Smdy of Impacts on New Yorkers, Nov. 4. 1988. 

• John K. Brandon. City of New York Commission on Civil Rights. Tarnishing the Goldai Door: A Report on the Widespread Dis- 
crimination Against Imni^ants and Persons Perceived as Immiffants Which Has Resulted from the hnmipation Refomi and Control 
Act of 1986, August 1989. 

• State of California. Fair Fmployment and Housing Commission, Report and Recommendations of the California Fair Employment 
and Housing Conunission: Public Hearings on the Impact and Effectiveness in California of the Employer Sanctions and Anti-Discrim- 
ination Provision oftfie Immigration Reform and Control Act of 1986, Jan. 11. 1990. 

• New York State Inter-Agency Task Force on Immigration Affaire, Immigration in New York State: Impact and Issues, Third Re- 
port. Feb. 23 1990. 
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The GAO report provides confirmation that 
Asian Americans experience IRCA-related dis- 
crimination disproportionately. The report 
found that the proportion of employers adopting 
discriminatory practices was higher in the West- 
ern States, New York City, Chicago, and Miami^ 
and especially high in Texas and Los Angeles. 
Reviewing these data, the Task Force on IRCA- 
Related Discrimination (Task Force) 
served: 



ob- 



Considcring all of the GAO data, it appears that the 
problems of IRCA-rclatcd discrimination arc most 
prevalent in areas which are heavily populated by His- 
panics and Asians. This highlights that Hispanics and 
A^ans— whether they are citizens or work-authorized 
non-citizens— bearing the brunt of IRCA-related 
discrimination. 

The Task Force Report continued: **Further 
analysis of the GAO survey data made available 
to the task force suggests that IRCA-related dis- 
crimination is more prevalent among employers 
with high ^rcentages of Hispanic or Asian em- 
ployees." 

Additional evidence that Asian Americans are 
experiencing illegal employment discrimination 



as a result of IRCA is provided by a study by San 
Francisco State University's Public Research In- 
stitute (PRI) jointly with the Coalition for Im- 
migrant and Refugee Rights and Services 
(CIRRS), which analyzed data collected from a 
telephone survey of 416 San Francisco employ- 
ers. The PRI/CIRRS report found that a large 
majority of San Francisco employers engage in 
illegal discriminatory practices: 

An overwhelming majority (97%) of sample business 
firms regularly engage in at least or niploymcnt 
practice that may be discriminatory unoci •.'ICA or 
other anti-discriminati^(^ laws, and 53% regularly en- 
gage in three or more. 

Furtjiermore, the report finds that San Fran- 
cisco employers are particularly wary of hiring 
Asian Americans: 

Fifty percent of employers in the sample feel that the 
INS's documentation requirements make it riskier to 
hire people who speak limited English. A large pro- 
portion feel it is riskier to hire Latinos (40%) and As- 
ians (39%).^^^ 



105 GAO report, pp. 40-44. 

106 gag's finding thai IRCA had caused a widespread pllem of discrirainalion triggered a provision in IRCA requiring the conven- 
ing of a Task Force on IRCA-Related Discrimination to review GAO's findings and make recommendations lo Congi-ess. This 
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other members of the Task Force were R. Gaull Silberman, Vice Chairman, U.S. Equal limployment Opportunity Commission, 
and Arthur A Fletcher, Chairman, U.S. Commission on Civil Rights. The Task Force issued its vepovi to Congress in September 
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107 Task Force on IRCA-Related Discrimination, Report and Recommendations of the Task Force on Ik Zi-Related Discrimination ^ Re- 
port to Congress Pursuant lo 8 U.S.C 1324a(k) (September 1990), p. 21. 

108 Task Force Report, p. 23. Tht Task Force based this contention on an analysis of the CiAO data undertaken by the U.S. Commis- 
sion on Civil Rights. The Commission analysis revealed that 2.0 percent of the work force of employers who did not discriminate 
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109 Lina M. Avidan, Employment and Hiring Practices Under the Immi^ation Reform and Control Act of 1986: A Survey of San Fran- 
cisco Businesses (Preliminary Report, Public Research Institute, San Francisco State University, and Coalition for Immigrant and 
Refugee Rights and Services, January 1990), p. iii. 
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There are no other studies of the effects of 
IRCA document discrimination specifically 
against Asian Americans, but many studies have 
found that employer confusion about IRCA has 
caused discrimination against foreign-looking or 
foreign-sounding individuals, noncitizens, or im- 
migrants. For instance, the New York City Com- 
mission on Human Rights (NYCCHR) 
conducted a hiring audit in which carefully 
matched individuals, one with a heavy accent 
and the other without an accent, responded to 
help-wanted advertisements in major New York 
papers. NYCCHR found that the accented job 
applicants were often treated less favorably than 
the job applicants without accents. 

Thus, there is little doubt that many Asian 
Americans have been dircriminated against be- 
cause of IRCA's employer sanctions provisions. 
Aggravating this situation, many Asian Ameri- 
cans are not aware of their rights under IRCA 
and do not know where or how to file IRCA-re- 
lated complaints. As one observer puts it: 

Even if an applicant is aware that he is not hired due 
to his not being a citizen, many would not be aware 
that this is an illegal form of discrimination. For Asian 
Americans, cultural barriers to filing a complaint also 
exist. Most Asian cultures have limited traditions of 
asserting individual legal rights. Even those born in 
America have substantially lower tendencies to take 
legal action in the face of discrimination. This is 
changing, but will be especially pronounced among 
immigrant groups. 

Finally, information on how to file a complaint under 
the Immigration Reform and Control Act is not well 
known. Outreach, to the extent that it has been done, 
has been limited. . . .in the Asian American commu- 



nity, such outreach must consider the my^j^d lan- 
guages spoken by many of those affected — 

OSC has made some efforts to inform Asian 
Americans of their rights under IRCA. These ef- 
forts include speaking to Asian American com- 
munity organizations; printing and distributing 
informative posters in Chinese, Japanese, and 
Korean; and grants to promote the outreach ef- 
forts of community organizations, including a 
$100,000 grant to the Chinese American Plan- 
ning Council in New York and grants to two 
other organizations with Asian American clien- 
tele. OSC s 800 number is staffed only by En- 
glish- and Spanish-speaking operators, however, 
and OSCs informational pamphlets for the pub- 
lic are only available in English and Spanish. 

After the GAO released its finding that 
IRCA has caused a "widespread pattern of dis- 
crimination," the U.S. Commission on Civil 
Rights issued a statement calling for the repeal 
of IRCA s employer sanctions provisions. That 
statement said: 

The United States Commission on Civil Rights. . .calls 
on Congress to repeal the employer sanctions provis- 
ions of the Immigration Reform and Control Act 
(IRCA). . . .With the U.S. General Accounting 
Office's announcement. . .that employer sanctions 
create a "widespread pattern of discrimination" 
against legal workers, there is no longer doubt that 
America's efforts to stem illegal immigration through 
sanctions have seriously harmed large numbers of 
Hispanic, Asian, and other "foreign-looking" and 
"foreign-sounding" American workers. This discrimi- 
nation is unacceptable, and its ro^i| cause -employer 
sanctions -should be eliminated. 



111 NYCCI IK observed thai "(tlhc audit's findings indicate substantial discrimination by employers in New York C:ity. C ; the 86 em- 
ployers tested, 41% were found to dcmonstrale differential treatment towards job applicants with accents." John \l. Brandon, Tar- 
nishing the Golden Door: A Report on the Widespread Discrimination Against Immigrants and Persons Perceived as Immigrants Which 
Has Resulted from the Immigration Reform and Control Act of 1986 (City of New York Commission on Human Rights, August 
1989), p. 29. 

112 Paul Igasaki, Statement to the U.S. Senate Committee on the Judiciary, Apr. 20, 1990, pp. 10-11. 

113 Juan Maldonado, Office of Special Counsel, U.S. Department of Justice, telephone interview, Feb. 15, 1991. 
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The Commission's position was reiterated 
several months later at a House Judiciary Sub- 
committee on Immigration, Refugees, and Inter- 
national Law hearing: 

There arc those who implicitly seem to believe that 
added discrimination against American workers is a 
small price to pay to stem the flow of illegal immigra- 
tion. The Commission on Civil Rights takes strong ex- 
ception to this point of view. Discrimination, 
irrespective of its source and form, is intolerable, but 
discrimination caused by a policy of the Federal gov- 
ernment is especially offensive and can never be justi- 
fied 1 urge Congress to. . .take a hard look at how 

employer sanctions have actually worked. They are 
not cost effective in stopping illegal immigration. 
More importantly, they have created new discrimina- 
tion against American workers, which is simply unac- 
ceptable. Employer sanctions are bad policy and 
should be repealed. 

In 1990, however, Congress chose not to re- 
peal employer sanctions. Instead, Congress 
chose to attempt to reduce the discriminatory 
effects of IRCA's employer sanctions provisions 
by implementing some, but not all, of the recom- 
mendations made by the Task Force on IRCA- 
Related Discrimination. Congress did not 
adopt several critical Task Force recommenda- 
tions. In particular, Congress did not: 

• establish regional offices for the Office of 
Special Qiunsel, 

• appropriate funds for a new outreach effort 
to educate employers and employees about 



IRCA's antidiscrimination provisions, 

• simplify employers' work authorization veri- 
fication process, 

• broaden the authority of the Department of 
Labor to enforce document check require- 
ments, or 

o request a future GAO study to determine 
the extent of remaining discrimination, 

all of which were recommended by the Task 
Force. 

In September 1991 bills entitled the Em- 
ployer Sanctions Repeal Act of 1991 that would 
repeal employer sanctions were introduced in 
the Senate by Senator Kennedy (D-MA) and 
Senator Hatch (R-UT)^'^ and in the House of 
Representatives by Representative Roybal (D- 
CA) and Representative Richardson (D- 
NM). As November 1991, no action had been 
taken on these bills. 

Discrimination in 
Construction Unions 

Participants at the Commission's New York 
Roundtable Conference alleged that Asian 
Americans are virtually shut out of construction 
unions in New York City and as a result are 
forced to take lower paying jobs restoring or re- 
pairing buildings."' These allegations resur- 
faced several months later at a series of New 
York City hearings on discrimination in the con- 
struction mdustry, and similar allegations 
were made at the Commission's San Francisco 
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Roundtable Conference. Among the discrimi- 
natory practices allegedly engaged in by con- 
struction unions to keep Asian Americans out 
are selective use of English-proficiency require- 
ments and unfair hiring hall practices. 

Although resource constraints prevented the 
G)mmission from undertaking a complete inves- 
tigation of these allegations, available statistics 
confirm that Asian Americans are un- 
derreprcsented in construction unions. Nation- 
wide, Asian Americans constituted 0.8 percent 
of the membership of construction unions in 
1990, although thev made up 2.9 percent of the 
U.S. population.^ Asian American representa- 
tion is even lower in New York State, where 
Asian Americans constituted 3.9 percent of the 
population in 1990 but made up only 0.3 percem 
of the membership of construction unions. 
Furthermore, among persons in New York State 
with skill levels comparable to those of construc- 
tion workers (i.e., the pool of potential construc- 
tion workers), Asian Americans are considerably 
less likely to be employed in construction jobs 
than are whites: in 1980 only 2.6 percent of the 
Asian Americans who reported their occupa- 
tions as craftsmen, operators, or laborers were in 
construction jobs, as compared to 14.5 percent 
of whites with these occupations. Based on these 
statistics, further investigation of the allegations 
of construction union discrimination against 
Asian Americans in New York City and of anti- 
Asian discrimination by unions in general is war- 
ranted. 



Employment Discrimination 
Against Asian American 
V\K)men 

Although Asian Americans of both genders 
encounter employment discrimination based on 
their race, the barriers to equal employment op- 
portunity may be greater for Asian American 
women because of their gender. As women, they 
may be the victims of gender discrimination and 
sexual harassment on the job. And as Asian 
American women, especially if they are im- 
migrants, they may be less equipped to handle 
such discrimination than women of other races 
for two reasons. First, Asian American women, 
especially those who are immigrants, may find 
that the small number of Asian American 
women in the workplace is an impediment to 
their joining informal networks of co-workers on 
the job; and this in turn may mean that when 
Asian American women encounter discrimina- 
tion they do not have easy access to the support 
and advice of their co-workers. Second, immigr- 
ant Asian American women may be less well-in- 
formed about their rights in the workplace and 
culturally conditioned not to complain about 
mistreatment. Their isolation from their co- 
workers, their ignorance of their rights, and their 
reluctance to complain all make Asian American 
immigrant women vulnerable to sexual harass- 
ment in the workplace and other forms of em- 
ployment discrimination. 



New York City Office of Labor Services Hearing on Discriminalion in Ihe Construction Trades, Apr. 25, 1990. 

121 Harold Yec, Statement at the U.S. Commission on Civil Rights Roundtable Conference, ^n Civil Rights, San Francisco, CA, July 
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122 "Membeiship in Referral Unions, By Type, By International, and by Racc/Iithnic Groups/Sex, 1990," table provided by the U.S. 
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124 "McmbcRhip in Referral Unions, By State. By TVpe, By International, and by Race/Ethnic Groups/Sex, 1990," tabic provided by 
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Briefly presented below are three illustrative 
cases: 

Case 1 — In May 1989 a Filipino American 
woman working as a secretary in a medical labo- 
ratory at one of the University of California 
campuses fainted on the job. The rescue squad 
called to the scene happened vo include a 
Tagalog-speaking man, who learnv^d that the 
fainting was related to job stress and ultimately 
discovered that the stress had been caused by 

1 7S urn 

sexual abuse by the woman's supervisor. The 
rescue team member reported his finding to the 
school authorities and advised the woman to 
seek legal and psychological counsel. The uni- 
versity found the supervisor guilty as alleged, 
and the case is in progress. 

The victim came to the United States as a stu- 
dent in 1983 and found a part-time job the same 
year. Three months after she started her job, her 
supervisor, a medical doctor, took her to his 
home on the pretext of giving her a ride home 
and raped her. Her supervisor's sexual abuse 
continued for years, up to the time of the faint- 
ing incident. During this time, she was ashamed 
and dumbfounded, felt lost, and did not know 
what to do. She was totally ignorant of what 
rights she might have and what means of n)- 
course she could pursue. In early 1989 she acci- 
dentally discovered that the same supervisor had 
sexually harassed other women at the same labo- 
ratory. Upon hearing what had happened to the 
victim ome of these women advised her to file 
a con aint. Being uninformed of the complaint 
procedure and its ramifications (she was then an 
undocumented alien), the victim sought counsel 
from another supervisor, a non-Asian American 
medical doctor in the same laboratory. She was 
disa)uraged from pursuing the case, and she be- 
came hesitant and afraid of filing a complaint. It 
was at about this time that she fainted. 



125 This account is hascd on infornialion provided by Madge Kho, 

126 This account is hascd on information supplied to Commission 
quested anonymity. 
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In this case, the victim was too ashamed to 
talk about her ordeal, which deprived her of the 
advice and support of close workplace friends. 
Not knowing what rights and means of recourse 
she had as an employee, she had to endure the 
abuse for 5 long years. When she finally ven- 
tured out seeking assistance, she was discour- 
aged from seeking justice. 

Case 2 — ^The second case concerns a Korean 
American woman working at a United States Air 
Force base in California: 

A technical support division at the base was 
placed under the management of a new supervi- 
sor a few years ago. This nen supervisor was 
perceived by many to be anti-Asian in subtle 
ways, and except for a Korean American female 
computer programmer, the staff members of 
Asian ancestry all moved to other divisions one 
by one. 

When the Korean American programmer 
asked her new supervisor informational ques- 
tions regarding new office policies or practices 
being instituted, she was rarely given straight ex- 
planations or answers. She was made to feel as if 
she was asking something she was not supposed 
to. While the supervisor treated questions from 
her co-workers with courtesy and piofessional- 
isii, she felt that her questions were handled in 
an unfriendly way, sometimes with hostility. At 
one of the office meetings, the division chief 
pointedly said her behavior of questioning office 
policies was out of line. She soon began to feel 
that she was being singled out and that she was a 
target of harassment and disparate treatment. 

The new division chiefs harassment and mis- 
treatment intensified when she signed a docu- 
ment that chronicled a long scries of 
simultaneous absences by the division chief and 
his female secretary during regular business 
hours. The suspicious absences had continued 
for quite some time, and they were a matter of 

Equal Rights Advocates, interview, I'cb. 22, 1^, Oakland, CA. 
staff. This case is undergoing adjudication, and the complainant re- 



common knowledge. Although the document 
was submitted to a higher commanding officer, 
there was no official investigation or response to 
the revelations contained in the document. 

From the time that she submitted the signed 
document to a highe* authority, the Korean 
American employee began to experience ad- 
verse turns in her work life. Her promotion was 
denied twice without what she considered an ad- 
equate explanation. Her request for a transfer to 
another division was turned down by the division 
chief on the grounds that the chief of the divi- 
sion to which she was requesting the transfer 
had shown favoritism to her in the past. While 
her transfer request was being denied on this 
frivolous ground, her immediate supervisor was 
advising her, "If I were you, I would move out of 
this division.*' The supervisor repeated this un- 
solicited advice three more times after she made 
it clear that she did not want to move under co- 
ercion or intimidation. 

According to he. , ihc harassment continued. 
For instance, one time she received an official 
reprimand for abusing government resources for 
personal use (i.e., using an office typewriter to 
fill out her son s college applications). She filed 
a grievance, and an official investigation con- 
eluded that the accusation was unfounded. She 
soon found out that the amount of time she took 
for lunch was being closely monitored, while 
there was no such monitoring of others. The 
people she had been going to lunch with grad- 
ually dropped out; she found out that they were 
getting comments from their immediate supervi- 
sors which apparently discouraged them from 
going to lunch with her. Finally, she was left with 
only one person who was willing to eat lunch 
with her. Whenever they went to lunch at the 
cafeteria, these two people felt certain that 



someone was watching them, trying to overhear 
their conversation. This Asian American woman 
finally filed a discrimination complaint. An inter- 
nal EEO investigation and reconciliation efforts 
were not successful, and the case is now under 
investigation by an outside source. 

This case illustrates the influence a manager 
can exert in the workplace in setting a particular 
tone regarding race and gender. Through exem- 
plary behavior, a manager can help set a racially 
supportive atmosphere in the workplace, but 
through subtle maneuvering, the manager can 
turn an entire workplace against an employee or 
employees of a particular race or ethnicity. It 
underscores the need for top management to be 
alert to signs of potential civil rights problems in 
subordinate units, such as high turnover rates 
among minorities or different racial patterns of 
promotion and assignment to desirable jobs. 

Case 3 — The third case concerns a Filipino 
American woman working at a United States 
Army base in the San Francisco Bay area.^^^ 

The woman reported sexual harassment by 
her immediate supervisor to the base com- 
mander. The base commander talked to the de- 
partment head about the complaint. Instead of 
investigating the alleged harassing official, the 
department head started a series of what ap- 
peared to be retaliatory actions against the com- 
plainant, including work-related harassment, 
disparate work assignments, demeaning treat- 
ment, and general hostility. The complainant 
heard her co-workers make comments which 
seemed to imply that the base leadership was 
taken aback not so much by the substance of the 
complaint as by the fact that it came from an 
Asian American woman. According to her, it 
was as if an Asian American woman was not sup- 
posed to complain. Because of the stereotypic 



127 'ITiis case is based on the information provided at a meeting of Filipino comraunily representatives held at the Filipinos for Affirma- 
tive Action. Oakland, CA, I cb. 22, 1990, 
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expectation of compliance and docility, a formal 
complaint from an Asian American woman 
might have been considered as a personal af- 
front or challenge. Her notification of the al- 
leged retaliation to the base authorities was to 
no avail: it aggravated an already bad situation. 
The complainant finally suffered a nervous 
breakdown and had to quit her job. A lawsuit is 
now in progress. 

Several aspects of this case are noteworthy. 
First, the base leadership did not follow up on 
the original complaint to make certain that ap- 



propviate actions had been taken. The charge of 
ensuing retaliation filed with the authorities 
went unheeded. Second, the number of Asian 
Americans was too small lo serve as a basis for 
collective mobilization. In addition, probably for 
fear of blacklisting and retaliation (as ^Ueged by 
Filipino community representatives), the few 
Asian American employees at the base were un- 
able to register a collective concern with the 
base authority. Deprived of coUegial support, 
the complainant became a vulnerable target for 
harassment by management. 



128 Ibid. 
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Chapter 7 

Other Civil Riglits Issues Confronting Asian Americans 



Topics discussed in the preceding chapters by 
no means exhaust the civil rights issues of vital 
concern to Asian Amerxans. This chapter dis- 
cusses six other fundamental civil rights issues: 
political representation, access to health care, 
access to the judicial system, public services for 
battered women, coverage and representation in 
the media, and religious accommodation. Al- 
though limited resources precluded indepth ex- 
amination of these issues, the chapter discusses 
each issue in sufficient detail to define the na- 
ture of the problem and to heighten public 
officials', legislators', and the general public's 
awareness of and sensitivity towards the issue. 

Political Representation 

Even though the numbers of Asian Ameri- 
cans have been increasing steadily for several 
decades, Asian Americans are only just now be- 
ginning to become a political force. Many of the 
participants at the Commission's Roundtable 
Conferences expressed concern about Asian 
Americans' lack of political representation and 
political empowerment and decried the dearth 



of Asian American elected officials and political 
candidates.^ 

Indeed, outside of the State of Hawaii, there 
are very few Asian American elected officials 
across the country. The State of California has 
two Asian American Congressmen, but the only 
elected State position held by an Asian Ameri- 
can is that of California Secretary of State. Al- 
though Asian Americans now make up close to 
10 percent of the State's population, there have 
been no Asian Americans in the California State 
Legislature for over a decade.'* A similar pattern 
prevails in local districts. For instance, in Daly 
City, California, where Asian Americans are 
over 42 percent of the population, there has 
never been an Asian American elected to the 
city council.^ New York City, which has an Asian 
American population of more than 400,000, has 
never had an Asian American elected to its city 
council.^ According to a participant at the New 
York Roundtable Conference, "Right now we 
don't have one single elected official at any 
level, be that state assembly, city council, or any 
other type of office."^ Asian Americans who 
have been elected usually are not identified with 
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an ethnic constituency. For instance, Los Ange- 
les City Councilman Michael Woo was elected 
from a district that is only 5 percent Asian 
American. 

Asian Americans' political underrepresenta- 
tion and consequent lack of political power re- 
sult both from demographic factors, such as low 
percentages eligible to vote, and barriers to po- 
litical participation, some of which are discrimi- 
natory. 

Two demographic factors operate to reduce 
the voting participation and hence the political 
power of Asian Americans. First, because many 
Asian Americans are recent immigrants, a large 
proportion of the Asian American population 
has not yet attained citizenship and hence is not 
eligible io vote. In 1980 almost 70 percent of 
Asian Americans aged 15 and over were foreign 
born, and only 55 percent of the total Asian 
Amciican population were U.S. citizens.' With 
the continuing large-scale immigration of Asians 
to this cxjuntry after 1980, it is likely that an even 
larger percentage of Asian Americans today is 
foreign born. Second, some Asian American 
groups, especially Southeast Asians and Pacific 
Islanders, are much younger than the U.S. popu- 



lation as a whole. Thus many Asian Americans 
are either under the voting age of 18 or in their 
young adulthood, which is the age at which 
those eligible to vote have the lowest participa- 
tion rate. Asian Americans' noncitizenship and 
age combined substantially reduce their eligibil- 
ity to vote. In New York City, for instance, out 
of a total Asian American population of 245,220 
in 1980, only 76,400, or 31 percent, were citizens 
of voting age. 

Even among Asian Americans who are eligi- 
ble to vote, however, the voter participation rate 
is lower than for many other population groups. 
For example, a survey of California voters found 
that only 48 percent of Asian Americans overall 
and 69 percent of Asian Americans who were 
citizens voted in 1984, compared with 80 percent 
of non-Hispanic white and black citizens. A 
number of factors has been suggested as contrib- 
uting to the lov/ voter participation of eligible 
Asian American voters, including the recent im- 
migration status of many, which means that they 
have not yet become accustomed to the Ameri- 
can political system,^^ and cultures and historical 
experiences that discourage participation in the 
political process.^'* 
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Several factors limiting Asian Americans' po- 
litical representation and political power are se- 
rious civil rights concerns, however. Participants 
at the Commission's Roundtable Conferences 
named several specific barriers to the political 
participation and hence the political representa- 
tion of Asian Americans; 1) apportionment pol- 
icies that dilute the voting strength of Asian 
American voting blocks;^^ 2) the unavailability 
of Asian-language ballots and other election ma- 
terials;^^ 3) problen23 with the implementation 
of the Census of Population; and 4) anti-Asian 
sentiments among nc.n-Asian voters and the 
media^^ and the consequent dearth of Asian 
American political candidates (which may also 
be partly caused by political parties that ignore 
the Asian American population and do not ac- 
tively seek or promote Asian candidates).^^ 
Each of these causes is discussed in turn. 

1) Apportionment policies— Asian American 
political power may have been diluted by appor- 
tionment schemes that split the Asian American 
population in an area into several districts and 
by at-large election systems within districts.^^ 
One study, for example, notes that San 
Francisco's State senate district boundaries have 
split the Asian American population in that city; 



that Koreatown, Chinatown, and Filipinotown in 
Los Angeles are each split into several city coun- 
cil districts; and that Daly City and other cities in 
the south Bay and San Gabriel Valley have at- 
large elections.^ 

Drawing districts that give Asian Americans 
significant political power is not always easy, 
however Despite heavy increases in recent 
years, the Asian American population remains 
small in comparison to the population as a 
whole, and even though geographically concen- 
trated in certain States, Asian Americans gener- 
ally are not so concentrated at a local level that 
they can even potentially become a majority 
population in more than a handful of electoral 
distncts.^^ Furthermore, Asian Americans are 
\c^s likely to vote as a block than other minority 
groups.^ For instance, in the State of California, 
Asian Americans are roughly equally divided 
among^ Democratic and Republican regis- 
trants. ^ These facts make it very difficult to 
draw electoral districts in which Asian Ameri- 
cans can be assured of being the majority of vot- 
ers or a block of voters of sufficient size to have 
a major electoral influence. 

With the release of the 1990 census data 
showing large increases in the numbers of Asian 
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Americans, however, Asian Americans have 
begun to get involved in the politics of the redis- 
tricting process. Buoyed by a recent court deci- 
sion suggesting that a minority group does not 
necessarily have to constitute over 50 percent of 
a district's population to be protected by the 
Voting Rights Act,^ Asian American groups in 
California have formed the Coalition of Asian 
Pacific Americans for Fair Reapportionment to 
"ensure that the voice of Asian Pacific Ameri- 
cans on the redistricting process is heard in 
order to facilitate fairly drawn districts that do 
not fragment the Asian Pacific vote."^ As part 
of this effort, the Asian American Studies Cen- 
ter at the University of California at Los Ange- 
les is helping to analyze voting districts and to 
conduct studies on Asian American voter pat- 
terns.^ Some arc working for the creation of a 
San Gabriel Valley district that would include 
many Asian American voters and would give 
Monterey Park City Councilwoman Judy Chu a 
chance of being elected to the State legisla- 
ture,^^ 

In New York City, Asian Americans have 
been actively trying to influence the decisions of 
a 15-niember districting commission that was 
charged with drawing a new districting plan re- 
quired by a decision to increase the number of 



seats on the city council from 35 to 51. Previ- 
ous plans had split Chinatown into two different 
districts* The Asian American Legal Defense 
Fund and other Asian groups worked to pro- 
mote two "Asian districts," one in Chinatown 

29 

and one in Queens. Others sought to join 
Asian Americans living in Chinatown with other 
minorities living in the lower East Side or with 
whites living in SoKo, TriBeCa, and Battery 
Park City. On June 4, 1991, the districting 
commission adopted a plan that placed virtually 
all of Chinatown in a district that included 
SoHo, TriBeCa, and Battery Park City and had a 
voting-age population of 114,207, of whom 37.9 
percent were Asian American, 40.7 percent 
were white, 15.3 percent were Hispanic, and 5.8 
percent were black.'^^ Since all of Manhattan is 
estimated ' have only about 8,000 Asian 
Americans registered to vote,^^ however, it is 
not clear that Asian Americans will be able to 
win representation even in this district with a 
large plurality of Asians. Nonetheless, because 
the plan keeps Chinatown mainly intact, the 
plan does give Asian Americans some potential 
electoral influence, and it may also signal that 
Asian Americans are beginning to gain political 
influence. 
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A similar situation prevails in District 20 in 
Flushing, which was drawn to include a sizable 
number of Asian Americans: 31 percent of the 
district's 140,000 residents are Asian American. 
Yet Asian Americans are only 6.7 percent of the 
registered voters.^^ Nonetheless, there are two 
Asian American candidates for District 20's city 
council seat: Pauline Chu, a Chinese American 
who is running in the Democratic primary 
against incumbent Julia Harrison, and Chun Soo 
Pyun, a Korean American, the only Republican 

in the race.^ 

2) Limited English proficiency— Limited 
English proficiency is potentially an important 
barrier to political participation for many Asian 
Americans. In a provision that is slated to expire 
on August 6, 1992, the Voting Rights Act of 
1982 requires States and political subdivisions 
for which the "Director of the Census deter- 
mines (i) that more than 5 percent of the citi- 
zens of voting age of such State or political 
subdivision are members of a single language mi- 
nority and (ii) that the illiteracy rate of such per- 
sons as a group is higher than the national 
illiteracy rate"^^ to distribi te all election materi- 
als, including ballots, in the language of the ap- 
plicable minority group. Because the Asian 
American population is generally small, speaks a 
variety of languages, and is not very residcntially 
concentrated, Asian Americans from a single 
language almost never a^nstitute 5 percent of a 
district's voting-age population. Thus, the 5 per- 
cent requirement means that Asian Americans 



almost never receive federally mandated bilin- 
gual election materials.^ Because the benefits 
of the Voting Rights Act do not extend to Asian 
Americans, limited English proficiency is a seri- 
ous barrier to the political participation of many 
Asian Americans. 

A particularly egregious example is New York 
City, where there were almost 100,000 Chinese 
Americans of voting age in 1980. Because New 
York City's population is very large, this^umber 
fell just short of the 5 percent cutoff; Voter 
surveys undertaken by the Asian American 
Legal Defense and Education Fund found that; 

in Chinatown, four out of five voters have language 
difficulties. These voters stated. . .that they would vote 
more often if bilingual assistance were provided. Simi- 
larly in Queens, four out of every five limited-English- 
proficient Asian American voters indicated that they 
would, vote more if bilingual assistance v/ere pro- 
^•ided. 

Thus, many Asian Americans are deterred from 
voting because of limited English proficiency. 

3) 1990 Census— Because it is very closely 
related both to the drawing of political maps and 
to the issue of the provision of bilingual voting 
materials, it is critical whether the 1990 census 
was able to obtain an accurate count of Asian 
Americans. A number of participants at the 
Commission's Roundtable Conferences under- 
scored the importance of getting an accurate 
count.''" For instance, whether or not Chinese 
i^mericans in New York City meet the 5 percent 
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threshold specified in the Voting Rights Act for 
mandatory bilingual voting materials may turn 
on how accuratsly Chinese Americans in New 
York City were counted. Whether or not "Asian 
American" districts arc drawn in the rcdistricting 
process is also likely to hinge on an accurate 
count of Asian Americans. Many participants 
were concerned that the Census Bureau's form 
is not provided in Asian languages, that there 
were not enough bilingual/bicultural census tak- 
ers, and that the Census Bureau's postenumera- 
tion survey might be too small to detect and 
pinpoint an inaccurate count of Asian Ameri- 



cans 



As important as the accuracy of the data is 
their timely release. Asian Americans expressed 
frustration and exasperation at the delayed re- 
lease of detailed data on Asian Americans from 
the 1980 census. ^ They pointed out that the 
1980 census data were not released until 1988 
and that by the time the data were released, they 
were no longer useful in documenting the num- 
bers and characteristics of the Asian American 
population, since Asian Americans had under- 
gone a dramatic transformation during the inter- 
vening 8 years. According to one participant, the 



Census Bureau has agreed to release the data 
much earlier this time, probably in 1991 or 
1992.^^ 

4) Bias against Asian Americans— Asian 
American candidates for public office across the 
country often say that they had difficulty in get- 
ting their candidacies taken seriously by the 
major political parties.'''' Furthermore, they con- 
tend that the parties arc not always responsive 
to the concerns of Asian Americans. A 1989 
Washington Post article, which argued that the 
Democratic Party has been slow to adjust its po- 
litical agenda to attract Asian American voters 
and in many issues has been guilty of anti-Asian 
sounding rhetoric, supports their view. It said: 

The new [Asian and Hispanic] Americans often feel a 
personal stake in shifting U.S. priorities towards a 
more Asian and Latin American orientation. Yet to 
date, the Democrats have been remarkably resistant. . 
.to the idea of a less Eurocentric foreign policy. Per- 
haps the most ominous is the increasingly anti-Asian 
tone of Democratic rhetoric, all too clearly demon- 
strated in the "Japan-bashing" and "Korean-bashing" 
campaign ads used last year by both Michael Dukakis 
and Rep. Richard Gephardt (D-Mo.)'*^ 
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In recent years, however, there has been an ag- 
gressive outreach effort made by both political 
parties to the Asian American community. 

Roundtable Conference participants gave 
several examples that they felt demonstrated 
that anti-Asian sentiments are one of the under- 
lying factors limiting or disaiuraging Asian 
Americans' political participation. One partici- 
pant pointed out that many San Franciscans 
considered one Asian on the San Francisco 
Board of Supervisors to be enough: 

The population of the City of San Francisco is 35 per- 
cent Asian. There are 11 members of the City Coun- 
cil, but there's only one Asian. And already the talk is 
that Asians are already ^represented adequately, so 
you don't need any more. 

He also charged that an influential California 
paper had recently written an editorial asicing 
people not to vote for a Korean American can- 
didate for local election because he had an ac- 



Access to Health Care 

Many Asian Americans, especially recent im- 
migrants, have serious health care needs that are 



not being met. Refugees from Southeast Asia 
arrive in this country with serious physical and 
mental health problems stemming from^their ex- 
periences in their home countries. Other 
Asian Americans, especially those in lower so- 
cioeconomic strata, also do m t receive the care 
they need. Two factors appear to limit Asian 
Americans' access to health care in the United 
States: language and cultural barriers and a lack 
of data on Asian American health status. Al- 
though limited resources prevent a discussion of 
Asian Americans' access to other public services 
in this report, it should be noted that similar 
problems hamper Asian Americans' access to 
most other public services as well. 

Language and Cultural Barriers 

Although there are no nationwide statistics 
documenting the numbers of health care inter- 
preters who speak Asian languages, it is clear 
that the national health care system is not ade- 
quately meeting the interpretation needs of the 
limited-English-proficicnt Asian American pop- 
ulation. The bilingual family members and other 
untrained interpreters frequently used by health 
care providers are a poor substitute for trained 
health care interpreters. As noted by a health 
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tween registration and education, outreach to naturalized citizens, candidate development, campaign training, fundraising. and 
increased participation within (the Democratic National Party.]" (Ibid.) 

47 Vuong Statement. 

48 Ibid. 

49 According to a Connecticut State official: "the chief disease [among Southeast Asian refugees] has been tuberculosis, followed by 
intestinal parasites, hepatitis l^pc B, and syphilis. The chief personal health disorders are abnormalities in dental conditions, vision, 
and hearing." (Cieorge Raiselis. Refugee Health Program Director. State of Connecticut Department of Health Services, as cited ' l 
Connecticut State Advisory Committee to the U.S. Commission on Civil Rights. Southeast Asian Refugees and Their Access id 
Health and Menial Health Sen'ices (December 1989), p. 16 (hereafter cited as Connecticut SAC Report).) Another Connecticut 
State official sjiid that his estimates suggested that between 45 and 72 percent of Southeast Asian refugees have mental health prob- 
lems. (John Cavenaugh, Administrator, State of Cxjnnecticut Department of Mental Health, as cited in Connecticut SAC Report, p. 
18.) 
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care official for the State of Connecticut, inter- 
preting medical information to Southeast Asians 
requires considerable expertise: 

Not all medical/health terminologies are translatable 
into the various Southeast Asian languages and dia- 
lects nor can the Southeast Asian expressions of their 
physical and mental states be directly translated for 
western health care providers. The interview of a 
Southeast Asian refugee must be interpreted by one 
who is aware of the nuances of the various cultures. 
Many Southeast Asian medical terras or health condi- 
tions when translated literally to English tend to mis- 
lead or confuse western health care providers.^ 

The shortage of interpretive services seriously 
limits the access of many Asian Americans to 
health care. Furthermore, when a physician's 
ability to communicate with a patient is ham- 
pered by the lack of an interpreter, he or she 
may be violating the American Medical 
Association's (AMA) Principles of Medical Eth- 
ics. The AMA's Council on Ethical and Judicial 
Affairs has offered the opinion that the patient's 
right of informed consent "can be effectively ex- 
ercised only if the patient possesses enough in- 
formation to enable an intelligent choice," The 
council has not addressed directly physicians' ob- 
ligations to use medical interpreters when com- 
municating with limited-English-proficient 
patients, however. 

In addition to language barriers, cultural bar- 
riers compound the problems faced by many 
A&lnn Americans in gaining access to proper 
health care. To render effective health care to 
Asian Americans, health care providers need 
considerable knowledge of and sensitivity to« 
wards Asian American cultures. Participants at 



the Asian American Health Forum (AAHF) 
noted that: 

A health provider's appreciation and understanding 
of Asian/Pacific values and practices ren^ains a criti- 
cal factor in access. Imposmg Western medical mod- 
els without considering Asian/Pacific responses will 
lead to confusion and conflict, rather than coopera- 
tion and health promotion. 

A health care provider's insensitivity might re- 
sult in misdiagnosis. For example: 

Asian cultures with hierarchical social structures re- 
vere authority figures As a result, a patient of Ko- 
rean descent may not question a physician's diagnosis 
and treatment. He or she may indicate understanding, 
agreem^^t and compliance when none are in- 
tended. 

Researchers caution that effective health care 
provision requires health care providers to "rec- 
ognize culturally-appropriate responses to ill- 
ness,"^^ 

Health care providers sometimes need to take 
steps t ) reach out to some Asian American 
groups who may be reluctant to seek their se> 
vices. A participant at the San Francisco 
Roundtable Conference said: 

(F]or many Asian families it is a stigma to be identi- 
fied as having (mental health problems]. We need to 
begin to explore different ways of presenting mental 
health services — We have an excellent program here 
in San Francisco^ the China Health Child Develop- 
ment Center, that uses a sort of non-stigmatized way 
of getting some Asian families -Chinese families in 
particular-to come into their center so that they can 
be evaluated for mental health problems. . .[This way] 



50 George Raisclis, Director. Refugee Health Program. Stale of Connecticut Department of Health Services, as cited in Connecticut 
SAC Report, p. 17. 

51 Council on I'lhical and Judicial Affairs of the American Medical Association. "Current Opinions." no. 8.08, "Informed Consent." 

52 Malaya Forman, Michael Chunchi Lu. Mingyew Leung, and Nincz Ponce, "Elhnocullural Barriere lo Care." Asian American 
Health Forum Policy Paper, November 1990, p. 4. 

53 Ibid. 

54 Ibiv, 
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wc have been able to increase t^^ number of families 
receiving mental health services. 

Here is an example of a successful outreach 
effort. Soon after three Hmong children died 
from measles in the Twin Cities area in the 
spring of 1990, the public television station in 
Minneapolis-Saint Paul quickly put together a 
half-hour Hmong-language broadcast to provide 
the Hmong community with information about 
measles symptoms, treatment, and prevention 
and to encourage parents to vaccinate their chil- 
dren. The unique outreach program featured a 
discusrion in question and answer format be- 
tween Hmong medical professionals and Hmong 
community leaders and was widely publicized in 
the Hmong community before it was broadcast. 
Copies of the program have since been made 
available to social services agencies serving 
Hmong communities across the country.^^ 

Several examples illustrate how the lack of in- 
terpretation and/or culturally sensitive staff can 
obstruct or complicate Asian Americans' access 
to proper health care are given below. 

[Speaking of inadequate mental health care for north- 
ern California youth of Asian ancestry]. . .it is uncon- 
scionable when often times wc fmd that family 
members are asked to go into therapy sessions to 
serve as translators for the therapy itself. It is unethi- 
cal, it is unprofessional, and it is tota^jjy inappropriate. 
But these things happen all the time. 

A [Cambodian] woman suffering from convulsions 
was termed uncooperative for not permitting medical 
personnel to perform brain tests. It turned out that 
she had been tortured by the Khmer Rouge who tied 



plastic bags on her head until she would pass out. As 
a result, sh^^could not bear having her head touched 
or C()7ered. 

A man who had suffered a serious stroke in a refugee 
camp and who still had markedly high blood pressure 
was denied supplemental security income because he 
had no physical handicaps from the first stroke. None 
of the four physicians who had examined him noticed 
that he was confused and did not know where he lived 
or what day it was. He could not work, and his family 
could not leave him^^lone because he would wander 
off and become lost. 

One woman, who had lost her first husband and seven 
children during the Pol Pot regime and who was tor- 
tured and raped, was hospitalized after threatening to 
kill herself; she was kept only a short time because she 
could not communicate and was told that long-term 
therapy was unavailable bec^se the therapist refused 
to work through a translator. 

A father was excluded from the treatment plan of his 
psychotic daughter because he believed that the spir- 
its must be consulted before his daughter received 
medicine; the translator was ashamed of this belief 
^|d refused to communicate the father's concern. . . 

It is unlawful to discriminate in health services 
based on national origin. According to the U.S. 
Department of Health and Human Services 
(HHS) regulations implementing Title VI of the 
Civil Rights Act, health-service-providing orga- 
nizations receiving Federal funds are prohibited, 
on grounds of national origin, Lorn: 



55 Leiand Yce, Slatcmenl at ihc U.S. Commission on Civil Rights Roundtabic Conference on Asian American Civil Rights Issues for 
the 1990s. San iTancisco, CA, July 29, 1989 (hereafter cited as Yee Statement). 

56 Materials provided by Gail Feichtinger, KTCA-Channel 2, St. Paul, MN. 

57 Yee Statement. 

58 llicanvy Kuoch, Khmer I Icalth Advocates, as reported in Connecticut SAC Report, p. 5. 

59 Ibid. 

60 Ibid., p. 4. 

61 Ibid., pp. 4-5. 
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providing any service to an individual, which is differ- 
ent or is offere^^in a different manner from that pro- 
vided to others; 

treating an individual differently from ^^^ers in deter- 
mining eligibility for receiving services; and 
utilizing criteria or methods of administration that 
have th^ effect of subjecting an individual to discrimi- 
nation. 

For these reasons, a Federal fund recipient that 
is unable to communicate with a substantial lim- 
ited-English-proficient (LEP) population in its 
service area effectively subjects that population 
to discrimination based on national origin.^^ In 
recent years, lawsuits and complaints alleging 
discrimination against LEP Asian Americans in 
health services resulted in consent decrees or 
voluntary compliance agreements. Several exam- 
ples arc provided below: 

[M]any working [Asian Americans, particularly recent 
immigrants] have private health plans, particularly the 
Kaiser prepaid health plan. Because of language and 
cultural barriers, these people were coming back to 
private physicians in Chinatown [instead of using Kai- 
ser .services] in order to get adequate health care^ and 
in many instances were double paying, . . .Chinese for 
Affirmative Action. . .filed a Title VI complaint 
against Kaiser Hospital. . .[After much foot-dragging] 
Kaiser agreed to sit down to talk about a consent de- 
cree. . . .Unfortunately, Kaiser was very slow in re- 
sponding to the agreement but minor improvements 



were made. They tried to tag medical folders so when 
appointments were made it was identified that a 
translator was needed. They also tried to revamp their 
Patient Assistance Offi(^so that people were there if 
they needed translation. 

On October 10, 1985, the Vietnamese Society 
of Rhode Island filed a complaint of discrimina- 
tion based on national origin against Health Ser- 
vices Incorporated (HSI), RI, with the HHS 
Office for Civil Rights (OCR). The complaint 
alleged that HSI discriminated against a class of 
LEP persons whose primary language is 
Vietnamese and specifically that HSI required 
LEP persons to bring their own interpreters 
with them to obtain services. When the OCR in- 
vestigation found a failure on the part of HSI to 
comply with the Title VI regulations, HSI indi- 
cated a willingness to comply voluntarily, result- 
ing in the execution of a voluntary compliance 
agreement between HHS and HSI on October 
1, 1986.^^ 

On May 8, . 989, OCR received a complaint 
against the Maine Medical Center (Hospital) al- 
leging that the hospital had failed to provide in- 
terpreters for persons with limited English 
proficiency whose primary languages were 
Khmer and Vietnamese. Wlien notified that 
OCR found a probable cause of allegation, the 
Hospital indicated its desire to be in voluntary 
compliance. In September 1991, OCR and the 



62 45CF.R.§80.3(b)(l)(ii). 

63 45C.KR.§80.3(b)(l)(v). 

64 45 Cl'.R. §80.3(b)(2). 

65 Caroline J. Chang, Regional Manager, Region 1, U.S. Department of Health and Human Services, Office for Civil Rights, "Letter 
of Mndings Rc: Complaint No. 01-86-3004," to Rhode E. Perry, Executive Director, Health Services Incorporated, Woonsocket, 
Rl, Sept. 26, 1986, p. I. 

66 Henry Dcr, Chinese for Atfirmalive Action, as reported in Asian American Health Votum^ Asian American Health Forum National 
Agenda for Asian and Pacific Islander Health (1988). 

67 Chang, "letter of iMndings Re: Complaint No. 01-86-3004," and accompanying compliance agreement, llie agreement includes 
the following specific provisions; 

"When scheduling appointment for patients of limited English proficiency, HSI appointment personnel will identify the language 
spoken by ihc paiieni and explain that HSI will arrange for an interpreter. 

"(Institute] cultural awareness programs for staff who may be unfamiliar with the customs, attitudes and traditions of LEP popula- 
tions in HSI's .service areas." Ibid., p. 1-2. 
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hospital entered a compliance agreement detail- 
ing a series of steps that would ensure nondis- 
criminatory services to LEP persons. 

Although there are many Asian American 
doctors and other health professionals in this 
country, it is said that there are "persistent prob- 
lems such as cultural and linguistic gaps between 
service providers and patients, which hinder the 
provision of health services to [Asian Ameri- 
cans], specifically Southeast Asian immigrants 
and refugees." The ethnic backgrounds and 
languages spoken by most Asian American phy- 
sicians are not those of the immigrant popula- 
tions needing services.^*^ Furthermore, Asian 
American physicians are underrepresented in 
the Western United States, where the bulk of 
the Asian immigrant population is concen- 
trated.^^ Despite the need for culturally and lin- 
guistically capable health professionals to serve 



72 

many Asiaw American populations, the Fed- 
eral Government generally does not include 
Asian Americans in its minority recruitment pro- 
grams for health care professionals, because it 
deems Asian Americans to be "over- 
represented."^^ By not taking account of the 
heterogeneity of the Asian American popula- 
tion, this policy fails to address the health care 
needs of many Asian Americans. 

Data Needs 

An understanding of the health status of the 
Asian American population is dependent on de- 
tailed data on the health and health care partici- 
pation of Asian Americans as well as general 
background data on their demographic and so- 
cioeconomic characteristics. Such data are indis- 
pensable in assessing the health care needs of 
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Caroline J. Chang. "letter of Findings Re: Complaint No. 01-89-3040." to Donald L. McDowell. President. Maine Medical Center. 
Portland ME. Sept. 9, 1991. and accompanying compliance agreement. The agreement includes the following specific provisions: 
••The 1 lospital will immediately name a Tiile VI Coordinator who will act as the overall coordinator of the Hospital's Title VI poli- 
cies and practices including. . .the up-dating of the interpreter lists, obtaining interpreter.. . .and as liaison with community groups 
and agencies in matters relating to. . .equal service to LEP persons. 

••The Hospital will identify and record the primary language of its patients at the earliest opportunity. In orUer to alert its staff to a 
patient's primaiy language and the need for assigning a bilingual worker or the need to use an interpreter, a distinctive mark or no- 
tation shall be made on the patient's history or other record that accompanies him or her during treatment, 
•••me Hospital will post and maintain a sign (or signs) in English. Khmer and Vietnamese reading as follows: 'Maine Medical Cen- 
ter will provide interpreting senrices to non-English speaking patients and families. Patients do not have to provide their own inter- 
preters Interpreter services are also available for the deaf. Please ask for assistance.'" Ibid., pp. 5-7. 

Malay Forman. Michael Chunchi Lu. Mingyew Leung, and Ninez Ponce. "The Development of Asian/Pacific Islander Health Pro- 
fessionals: The Myth of •Overrepresentation.'" Asian American Health Forum Policy Paper. November 1990, pp. 1-2. 
Ibid, p. 4. 

m Federal Government docs recognize this n<^ed. The Department of Health and Human Services recently listed the following as 
one of its goals for improving the health of Asian and Pacific Islander Americans: "increase to at least 50 percent the proport'on of 
counties that have es.iibhshed culturally and linguistically appropriate community health promotion programs for racial and ethnic 
minority populations." U.S. Department of Health and Human Seivices. Healthy People 2000: National Health Promotion and Dts- 
case Prevention Objectives (Washington. DC: Government Printing Office. 1991). p. 601 (hereafter cited as //cflWiyPcopfe 2000). 
I-or instance in August 1989 the guidance for staff of the National Heart. Lung, and Blood Institute's minority biomedical research, 
training, and career development programs defined eligible minorities as those who are underrepresented in biomedical tesearch 
relative to their proportion in the iK,pulation and explicitly finds that Asian/Pacific Islanders are not underrepresented. National 
Heart, Lung, and Blood Institute Guidance for Minority Activities. Aug. 22. 1989. 

As noted in chap. 6, policies that make it difficult for foreign-trained physicians to become certified to practice medicine in the 
United States may also have the effect of restricting the supply of physicians with the language skills and cultural background to 
trcal Asian Americai mmigrants effectively. 
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Asian Americans and developing policies to 
meet these needs. They need to be collected 
separately for each major Asian American eth- 
nic group and broken down by immigration sta- 
tus, region of residence, and socioeconomic 
status. Without such data, critical needs of Asian 
Americans will go officially undocumented and 
politically unrecognised, and hence unmet. 

Yet most States and Federal health agencies 
make only minimal efforts to collect health-re- 
lated data on Asian Americans. Vital statistics 
records collect critical information for assessing 
the health status of our population but generally 
do not collect separate information on different 
Asian groups. The State of California's vital sta- 
tistics has check-off boxes for 11 Asian groups 
and encodes information on 14 groups, but the 
National Center for Health Statistics (NCHS), 
which provides model birth and death certifi- 
cates for the Nation, has put out a form with no 
check-off boxes. The race question asks for the 
individual's race to be written in and in paren- 
theses specifies "American Indian, Black, White, 
etc." It is clear that such a form will net elicit ac- 
curate information about individual Asian 
American groups. Yet the NCHS model form is 
used by several States with large concentrations 
of Asian Americans, namely, New York, Texas, 
and Illinois. Many other national level health 
data sets collect information only on Asian 
Americans in aggregate. Furthermore, because 
such data .sets are usually designed to be repre- 
sentative of the population, their Asian Ameri- 
can samples are almost always too small to 
provide meaningful data, even when Asian 
Americans can be disaggregated into individual 
groups. 

The Federal Government has begun to recog- 
nize the data needs of Asian Americans. A 1991 



Department of Health and Human Services re- 
port. Healthy People 2000, lists the following 
goal among its objectives for improving the 
health status of Asians and Pacific Islanders: 
"Develop and implement a national process to 
identify significant gaps in the nation's disease 
prevention and health promotion data, including 
data for racial and ethnic minorities, people with 
low incomes and people with disabilities, and es- 
tablish mechanisms to meet these needs."^^ 

Access to the Judicial 
System 

Many Asian Americans, especially those who 
are immigrants or limited in English proficiency, 
do not have equal access to the American judi- 
cial system. This section first highlights the 
shortage of trained interpreters as a critical bar- 
rier to access to our courts for limited-English- 
proficient Asian Americans and examines 
Federal and State laws and regulations pertain- 
ing to the provision of courtroom interpreters. It 
then notes that cultural barriers and discrimina- 
tory court treatment may also impede Asian 
Americans' access to the court. Finally, the sec- 
tion considers the underrepresentation of Asian 
Americans in the legal profession, which may 
also affect Asian Americans' access to legal rep- 
resentation and fair treatment in the courts. 

Court Interpreters 

One major obstacle to justice faced by Asian 
Americans is the unavailability of quality court 
interpreters to facilitate understanding for those 
Asian ^Americans who are not fluent in En- 
glish. Incidents where litigants' rights have 
been denied due to an insufficient understand- 
ing of English have been reported in the media 
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Nina Por.ce. "Public Health Statistics for Asian and Pacific Islander Americans" (San Francisco, CA: Asian American Health 
Forum, April 1989). 
Healthy People 2000, p. 602. 

The need for professional, qualified court interpreters has been documented and well demonstrated, It has been reported that there 
are 43,000 annual requests in Federal court for intetpreterTj in 60 languages. During 1988 the Cook County, IL. State court system 
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and by several State task forces established to 
study minorities and their experiences in the 

' 78 

court systems. 

The following is an example oi a situation 
where a Vietnamese immigrant who spoke very 
little English was forced to stand trial for a crime 
he had not been charged with and was unable to 
communicate with either his lawyer or the court 
because he did not have access to an interpreter: 

In Florida in 1985, Nguyen Hen Van, a 
Vietnamese defendant, who had been charged 
with theft, was placed on trial for 2 days as the 
defendant in a murder trial because the jail staff 
simply brought the wrong man from the cell, and 
no one else in the court process noticed the 
error. Two testifying witnesses in the murder 
trial even identified Mr. Nguyen as the mur- 
derer. The actual murder defendant was Nguyen 
Ngoc Tieu, also Vietnamese, who was sitting in 
the county jail three blocks away. Even Mr. Tieu 
Nguyen's lawyer, who had interviewed him for 
an hour only 2 weeks before the trial did not re- 
alize that the wrong man was on trial, even when 
Mr. Hen Van Ngi^en tried to protest saying, 
"Not me, not me."' 



When interpreters are unavailable, linguistic 
minorities are often deterred from using the 
courts. Even when these people do use the 
courts, they are often misinformed, intimidated, 
demeaned, and sometimes denied important 
rights. Often when interpreters are not avail- 
able, defendants rely on family members, court 
personnel, and even law enforcement officers to 
translate for them.***^ Such persons, although 
possibly fluent in the defendant's primary lan- 
guage, lack the necessary familiarity with legal 
terminology and euidelines for interpreting 
court proceedings. Also, conflicts of interest 
iT'^y arise when a family member interprets for a 
defendant or other witness. 

Federal Regulation 

Federal regulation of the availability and 
quality of court interpreters has been scarce. In 
1970 the U.S. Court of Appeals for the Second 
Circuit upheld the decision of a district court to 
reverse a murder conviction because the lack of 
an interpreter for the defendant did not^meet 
constitutional requirements of fairness. The 
case was of critical importance in setting prece- 
dent because it held that since most of the trial 
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processed 40.000 requests for in.erpre.e... and in ,he New York S,a,e courts, parties sough, interpreters 250 times per day. 

("Libertad and Justicia For All." Time. May 29. 1989.) philMhia In- 

See e.g.. "Libertad and Justicia tor .Ml"; "Disorganized Interpreter System Hurts As.an-Amencans. Panel Says^ Phtlad^phta In 
% Nov 1. 1989. p. 9-B; "Race and Blind Justice Mixup in Court." Ne. York Times, Nov. 3. 1985; see also New York Jud.c.a 
Emission n Mi ohties. Report of. He Se. York ^cial Cor^i^ion on Minorities, vol. 4 (1991) (hereafter c.ed as New York 
Relt)- New Je.^ Supreme Court Task Force on Minority Concerns. Interim Report (1990); Washington State M.nonty and Jus- 
tice Task Force.Znm Report (March 1989); Michigan Supre.ne Court Task Force on Racial/Ethnic Issues .n ,he Courts. Fmal 

"lup in^^u^^ "long Vietnamese Defendant Undergoes 2 Days of Murder Trial." Seattle Times, Oct. 26. 1985. Near the end 
of the trial, someone in the courtroom did recognize Mr. Nguyen as the wrong defendant and a mistrial was declared. 
Washington State Minority and Justice Task Force. Interim Report, 1989. p. 3 (hereafter cited as Wash.ngton State R«=P°")^ 
New JeLj- supreme -,urt Task Force on Interpreter and Translation Services. E<p.al Access to the Courts for Lmgumc Mmonttcs 
f May 22 1985). pp. 102-03. and Washington State Rep- t. pp. 2-3. as cited in New York Report, p. 217. 

L American Bar Association's Model Rules of Proft^ional Conduct requir. attorneys "to explain a matter to the extent reason- 
ably necessa.7 to permit the client to make informed decisions regarding the representation." (American Bar Assoc.at.on. Model 
Rules of Professional Conduct." 1989. Rule 1.4. "Communication.") The accompanying comment is silent on whether th,s rule 
obliges attorneys to use interpreters when iheir clients are limited English proficient. 

United states cxrel Negron v. State of New York. 434 F.2d 386 (1970). The court of appeals granted a writ of habeas corpus, the et- 
fecl of which is to release the defendant from imprisonment without a determination of guilt or innocence. 
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must have been incomprehensible to the defen- 
dant, Mr. Negron,^'' his trial "lacked the basic 
and fundamental fairness required by the due 
process^ clause ot the Fourteenth Amend- 
ment." The court relied on two basic tenets of 
law to reach its decision. First, the sixth amend- 
ment of the United States Constitution^^ guar- 
antees the right to be confronted with adverse 
witnesses and includes the right to cross-exam- 
ine those witnesses. These requirements are "es- 
sential and fundamental" to the achievement of 
a fair trial.^ The defendant's confrontation 
rights were clearly violated when he could not 
understand the witnesses nor partake in his de- 
fense. Second, "[cjonsiderations of fairness, 
the integrity of the fact-finding process, and the 
potency of our adversary system of justice forbid 
that the state should prosecute a defendant who 
is not present at his own trial, unless by his con- 
duct he waives his right. "^ To give meaning to 
this requirement, the court reasoned that the 
defendant must possess "sufficient present abil- 



ity to "insult with his lawyer with a reasonable 
degree of rational understanding."^^ The court 
also rejected the argument that the defendant 
had waived his right to an interpreter, for it was 
clear that the defendant was not so aware of his 
rights that he should be made to assert them on 
his own, particularly when his language disability 
was plainly obvious.^ 

In 1978, just 8 years after the Negfon case. 
Congress enacted the Court Interpreters Act. 
The statute sets forth that the Director of the 
Administrative Office of United States Courts 
shall prescribe qualifications for court interpret- 
ers and shall institute a program that will certify 
qualified interpreters.^'' The Director is also re- 
quired to maintain a list of all certified court in- 
terpreters and other quah'fied interpreters and 
to establish a reasonable schedule of fees. 
Under the statute, each district court is also di- 
rected to maintain a list of certified interpvjeters, 
which shall be made available upon request. 
The presiding judge^ has discretion to use an 
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Id at 387. The court stated that the defendant, at the time of trial a 23-year-old indigent, with a sixth grade education ir Puerto 
R.CO. neither spoke nor understood any Enghsh. His court-appointed lawyer spoke .o Spanish. Negron. the defendant, was unable 
to participate in his defense, except for "spotty instances when the proceedings were conducted in Spanish, or Negron's words were 
trar^lated into English, or th= English of the lawyer, the trial judge, and the witnesses against him were translated into Spanish." M 

M at 389. The Bill of Rights was originally intended as a limitation of the power of the Federal Government. Subsequently, most of 
luthority ^^'^ ^ 'hat they now also serve as limitations on State governmental 

"In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and dis- 
trict wherem the crime shall have been committed, which district shall have been previously ascertained by law, ar.d to be informed 
of the nature and cause of th. accusation; to be confronted with the wifnesscs against him; to have ccr..pul.sory process for obtain- 
ing witnesses in his favor, and to have the Assistance of Counsel for his defence." U.S. Const., amend. VI. 
434 F,2d at 389. This also a pplies to the States through the 14th amendment. Pointer v. Texas, 380 U.S. 400 (1965). 
434 F.2d at 389 (citing Pointer v. Texas, 380 U.S. 400, 405 (1965)) 

89 Id. 

90 Id. (citations omitted). 

91 Id. (citing Dusky v. United States, 362 U.S. 402 (1962) {per curiam)) 

92 Id. at 390. 

93 28 U.S.C. §1827 (1988). 

94 /rf. at § 1827(a) -(b). 

95 A/, at § 1827(c). 

TTie statute uses the term "judicial otfioer" rather than judge .o indicate applicability to "any judge of a United States district court 
including a bankruptcyjudge. a United States magistrate, and in the case of grand jury proceedings conducted under the auspiccsof 
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interpreter's services in judicial proceedings ini- 
tiated by the United States whether or not they 
are requested by any of the parties. The judge 
is to make the decision based on whether the 
party or testifying witness in question speaks 
only or primarily a language other than English^ 
"so as to inhibit the party's comprehension of 
the proceedings or communication with counsel 
or [the judge], or so as to inhibit the witness' 
comprehension of questions and the presenta- 
tion of such testimony." 

There are two problems with the Federal stat- 
ute, one regarding its implementation and the 
other resulting from one of its provisions. In 
terms of implementation, as of 1989 only 308 
people had passed the rigorous certification 
standards,^ and the certification program tests 
only in Spanish/"*' leaving the identification of 
Asian-language interpreters totally untouched. 
As a result, individual district courts turn to local 
commercial vendors to provide freelance inter- 
preters for Asian languages. Since these freel- 
ance interpreters are necessarily uncertified due 
to the absence of a certification program for 
Asian languages, the statutory requirement of 
quality control remains unenforced. 

The second failing of the statute may be its 
provision delegating responsibility to the trial 
judge. Recent challenges under the Court Inter- 
preters Act illustrate that placing discretion with 
the judge has given appellate courts the freedom 



to strike the challenges of defendants who claim 
that they did not receive a fair trial, either be- 
cause they were not given an interpreter or be- 
cause the interpreter who was present ^vas not 
of sufficient quality.^"^ The two cases discussed 
below do not involve Asian Americans, but they 
clearly affect the prospect of legal protection 
under the Court Interpreters Act. 

In Hrubec v. United States}^'^ the U.S. District 
Court for the Eastern District of New York em- 
phasized that the fact that the defendant's pri- 
mary language is other than English does not 
create upon the judge a duty to inquire about 
the need for an interpreter.^ The court held 
that for such a duty to arise, the defendant's lan- 
guage difficulties must, as stated in the statute, 
inhibit the party's comprehension of the pro- 
ceedings or communication with counsel or the 
judge. 

In Valladares v. United States, the U.S. 
Court of Appeals for the Eleventh Circuit also 
found that the trial court had not abused its dis- 
cretion when it did not question the adequacy of 
the defendant's interpreter. The court reiterated 
that the use of an interpreter is comm^iUed "to 
the sound discretion of the trial judge," stress- 
ing that the decision hinges on a number of fac- 
tors to be balanced by the judge, including "the 
defendant's knowledge of English and the com- 
plexity of the proceedings and testimony. . .and 
the economical administration of criminal 
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the United States attorney, a Unit-' f States attorney." Id. at §1827i,i). 
28 U.S.C.§1827(d)(1988). 
Id. at§1827(d)(l). 
"Libertad and Justicia for All." 
Ibid. 

Sec Valladares V. U.S., 871 F.2d 1.'564 (11th Cir. 1980); Hrutec v. U.S., 734 F. Supp. 6P ,i 
Id. 

W lithe Hrubec case, the court relied on the magistrate's finuing that the defendant had a sufficient command of the English lan- 
guage to understand proceedings and consult with counsel. The court stated that there w?.s no indication that he needed an inter- 
preter and for this .eason, found no constitutional or statutoiy violation. Id. 
871 F.2d 1564. 
W.at 156t>. 
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law." This reasoning seems to contradict the 
Neffron mandate, which was codified by tht- 
Court Interpreters Aci}^^ Negron would seem to 
imply that the right to confrontation and the 
fundamental fairness of a trial are constitutional 
matters that cannot be diluted merely because of 
the simplicity of the proceedings. If a party does 
not have the fluency to understand his trial fully, 
no matter how simple the trial, the judge should 
use the services of an interpreter, pursuant to 
the Court Interpreters Act. Similarly, economic 
administration should not be balanced against a 
fundamental right such as the right to be mean- 
ingfully present at one's own trial. 

State Regulation 

Because the Court Interpreters Act applies 
only in Federal court, it is up t( - the individual 
States to implement requirements regarding the 
use of interpreter.s in the State courts. A number 
of States have recognized the need for court in- 
terpreters and, through specially assigned task 
forces, have recommended comprehensive plans 
to rectify the problem. However, these plans are 
just being initiated and will probably take years 
to enact and implement. For example, in New 
York, interpreters are provided for by statute, 
but like the Federal statute, discretion is left to 
the local court administrators.^^^ Each city is 



permitted to appoint one interpreter, to be se- 
lected jointly by the city judge and the district at- 
torney. The statute also permits the temporary 
appointment of interpreters. Nevertheless, few 
interpreters are available. Many witnesses who 
testified before the New York State Judicial 
Commission on Minorities (hereafter referred 
to as the New York Commission) described a 
number of inadequacies oi: the existing system, 
including the specific need for Asian-language 
interpreters. In particular, a witness in Albany 
"attested to the need for certain Asian language 
interpreters in the state's capital."^^^ Spanish is 
the only language for which there arc full-time 
interpreters. Here again, the interpretation 
needs of Asian Americans are totally unserved. 

A New Jersey task force concluded that lin- 
guistic minorities feel that they are foreclosed 
from the court system due to a "lack of inter- 
preter skills, including familiarity with legal ter- 
minology; the absence of translated forms and 
documents; the lack of defined qualification for 
interpreters; and the absence of guidelines for 
interpreting court proceedings."^^' A Washing- 
ton State study came to the same conclusions 
and recommended that interpreter qualifications 
should be prescribed by the highest court and 
that the legislature should establish a State 



107 Id. (citing United States v. Coronel-Quitane, 752 F.2d 1284, 1291 (8th Or. 1985)). 

108 28 U.S.C. §1827 (1988). 

109 See United States ex rel Ncgron v. New Yori:, 4^4 F.2d 386. 389 (2d Cir. 1970) ("[l]t is equally imperative that eveiy criminal defen- 
dant-if the right to \^ present is to have meaning-possess 'sufficient present ability to consult with his la\vycr with a reasonable 
degree of rational understanding.'"). 

110 New York Report, pp. 204-05, citing N.Y. JuJ. Law 5§386-87 (McKinney 1988). 

111 at 205. 
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Board of Court Interpreting and Legal Translat- 
ing to ensure a uniform certification process.^ 

Other Barriers 

Asian Americans' equal access to justice is 
further impeded by cultural barriers and nega- 
tive experiences in the courts.^ For example, 
certain cultural barriers, in addition to language 
barriers, may discourage minorities from using 
the courts. The New York Commission states 
that "largely due to the influence of Buddhist, 
Taoist, or Confucian doctrines, *in Asian society 
the use of law as a method for settling disputes is 
regarded as something to be avoided.' Thus, 
there is a preference among some first-genera- 
tion Chinese-Americans, for example, to settle 
legal disputes throuch informal mediation and 
community groups." ^ 

The experiences of minorities in courts today 
are generally regarded as quite negative. Minori - 
ties are often uninformed about courtroom pro- 
cedures, such as where one should gc to appear 
for a hearing. Additionally, because most court 
personnel, including judges, court officers, ste- 
nographers, law assistants, district attorneys and 
their staffs, as well as private counsel, are 
white,^^® minority litigants have the perception 
that the environment is unfriendly, and some- 
times hostile, to thcm.^^^ Asian Americans are 
no exception, and a generally negative encoun- 



ter or an expectation thereof would discourage 
Asian Americans from assertive use of the judi- 
cial system. Asian Americans, along with other 
minorities, are sometimes the victims of racial 
stereotyp'ng, as testified by one Asian American 
witness to the New York Commission: 

(TJhere is. . .a real insensitivity to all minorities. . .be it 
Asian or other, because when you lavc an Asian de- 
fendant. . .[judges] assume that they're part of a gang; 
and that kind of guilty-until-proven-innocent applies 
to Asian defendants who are charged with robbery or 
whatever because the i^dia or everyone else assumes 
they're part of a gang. 

One litigator told the New York Commission 
that he had heard judges say to Asian litigants 
that they "do not have a Chinaman's chance."^^^ 

Representation of Asian 
Americans in the Legai 
Profession 

Overall minority representation in the legal 
profession has remained small and, according to 
the report of the New York State Judicial Com- 
mission on Minorities, "lags far behind the rep- 
resentation of minorities in the general 
population."^^^ According to the i980 U.S. Cen- 
sus, minorities were 20.3 percent of the popula 
tion, but only 5.5 percent of the 501,834 lav^ers 
in the United States. Representation of Asian 



115 State of Washington, Office of the Administrator for the Courts, Initial Report and Recommendations of the Court Intcrpretu I'ask 
Force (1986), pp. 15-18, as cit-d in New York .Report, pp. 217-18. 

116 Asian Amencans have encountered discriminatory treatment in American courts since the 1850s. See, e.g., People v. Hall, 4 Cal. 309 
(1854); l en ace v. Hiompson, 26^ ^ VS. 197 (1923). As noted in chap. 1, courts restricted and often comple;ely denied Asians' rights 
of land ownership, earning a living m the trade of one's choice, and alienation and inheritability of land. Many decisions revealing 
the courts' suspicion of and animosity toward Asian Americans were pas'ied down, even from the Supreme Court through the 
1940s, when the Court upheld liie decision to deti' n Japanese Americans in internment camps during World War II. See 
Korcmatsu v. United States, 323 U.S. 214 (1944). The wartime internment of Japanese Americans is discussed in chap. 1. 

117 Kahng, "Asian Americans and Litigation," Opportunity Forum, vol. 2 (March 1977), as cited in N v York Ueport, p. 96. 

118 New York Report, p. 45. 
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Americans is even more sparse: Asian Ameri- 
cans were only 0.7 percent of the lawyers nation- 
wide, although they constituted 2.9 percent of 
the U.S. population.^^ Figures in New York 
State yield the same percentage; while the state- 
wide total number of lawyers is 62,032, only 433 
are Asian American (0.7 percent). 

In New York, representation of Asian Ameri- 
can lawyers in law firms has increased to the 
point where it now exceeds the representation 
of Asian Americans in the total attorney popula- 
tion;^^^ however, a 1989 survey oi 49 New York 
law firms reflects that Asian Americans still rep- 
resent only 2.1 percent of firm lawyers. Of 
these lawyers, only 0.8 ^^crccnt or 31 Asian 
Americans were partners. 

With legard to attorneys' experiences in law 
firms and other legal organizations, the New 
York Commission's report reflects that Asian 
Americans, like most minorities, have felt some 
degree of difficulty or animosity within the pro- 
fession. In New York City, 17.4 percent of Asian 
American litigators agreed with the statement 
that "minority lawyers have fewer opportunities 
to participate in continuing educatioki or train- 
ing opportunities," while no white litigators 



agreed with the statement. Large percentages 
of Asian Americans also agreed that minority 
lawyers have fewer opportunities for advance- 
ment or choice assignments, and are less likely 
than white lawyers to make partner/^ 

The Plight of Battered Asian 
American Women 

This section examines the plight of Asian 
yVmerican women who are battered by their hus- 
bands and discusses barriers to their access to 
social services, police protection, and the judicial 
system. Finally, it addresses the ill effects of the 
Immigration Marriage Fraud Amendments on 
battered Asian American immigrant women. 

Access to Social Services 

According to shelter providers for battered 
women and advocates for Asian American 
women's rights,^"^ the problem of battered 
women is neither properly recognized nor well 
understood by law enforcement agencies, fund- 
ing agencies, and the general public. Shelters 
and agencies serving Asian American battered 
women are few to begin with, and the ones serv- 



123 U.S. Bureau of the Census, 1980 Census of the Fopulodcn. Cktaikd iJccupaiion and Ytars of -ichoo! Compkicd by Ajgc, for Civilian 
Uibor Force by Sex, Race and Spanish Ori§n: 1980 (Supplementary Report I'C89'S1 -8), p. 6. as died in New York keoorl, p. 23, 

124 Nev York Report, p. 25 (citing 1980 Census of Population, Equal Hmplt^j nenl Opportunity Profile, prepared by the New York 
Slate Data Center) (on file w»th the New York Comwijision). Other minorities are also undcrrepresented in New York's legal pro- 
fession: minorities represented 25 percent uf the New York State's population, yet % percent of the slate's law>'cii» were while. 
Ibid., p. 23. In New York County, whert the minoiity population is 51 pcrecnt, the minority lawyer population is only 6 percent, 
with Asian Americans at only 1,1 percent (195 altorneyB), Ibiu. 

125 New York Repc^rt, p, 27. 

126 Ibid, citing Jensen, "Minorities Didn't Shnrc in Firm Growth," National Law JoumaU Feb. 19, 1990, p. 1. 

127 Ibid. 

128 Ibid., p. 44. 'ITiirty one percent of hl«ck litigators and 25 percent of Hispanic litigators agreed with the statement. 

129 58.2 and 59.45 percent, respcciivcly. Ibid. Agreement of Asian /Vnieric^n lawyers respondnig to the survey was generalty lower than 
agreement among black and 1 uspanic iawyetT*; however, Asian American agreement is still significanOv higher than that of white at- 
lorneys responding to (mc sui-vty. 

130 Madge Kho, F:qual Rights AdvwHies, interview, Ixb. 22, 1990, Oakland, CA (hereafter cilcd as Kho interview); Patiicia Bng, New 
York Asian Women's Center, "Problems r accd by Battered Asian Women," Stalemeni at the U.S. Commission on Civil Rights, 
Roundtable Conferenre on Asian Airiicricp.n Civil Ri -hts Issues, New York. NY, June 23, 1989 (hereafter cited as Bng SUtemcnt); 
Nolda Rimonte, Ix>s Ajigelcs Center for Pacific Asian Family, telephone interview, Dec. 1 4, 1989 (here^jfter eited as Rimonte intc- 
view); Debbie U:c, Family Violence Projtct of San Francisco, telephone interview, June 15, 1990 (hc;eafier cited as interview). 
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ing Asian American women with limited English 
proficiency (LEP) are fewer. Some battered 
women's shelters do not accept women who do 
not speak English.^^^ Advocates contend that in 
some cases shelters require LEP women to pay 
exorbitant per diem rates.'^^ Furthermore, the 
shelters serving Asian American women arc dis- 
proportionately underfundcu. as a result, many 
battered Asian American women are discour- 
aged from using existing shelters, and those who 
do do not always receive adequate services. 

Several factors appear to contribute to the 
underserving of battered Asian American 
women. The first factor is that incidents of 
spouse battering are not routinely recorded and 
tabulated by race/ethnicity, which makes it 
nearly impossible either to assess the relative 
frequency of incidents by race/ethnicity or to 
monitor trends over lime. Lack of supporting 
statistics in turn make.> it difficult to justify es 
tablishiric new shelters or requesting additionali 
funds.* Established shelters on the West Qoast 
and in New York serve a large number of cli- 
ents, however: the New York Asian Women's 
Shelter, which operates a multilingual hotline, 
received more than 2,000 calls and helped about 
250 baUered women in 1990. 

A second contributing factor is the widely ac- 
knowledged problem of underreporting. The 
soufcv-s contacted for this report all agreed that 
incidents of wife battering are underreportcd 
and that the phenomenon is far more prevalent 



than is publicly known. These sources cited 
several reasons for underreporting by battered 
Asian American women. Many Asian Americans 
consider marital problems highly private matters 
that ought to remain within families. Therefore, 
for an Asian Airerican woman, particularly an 
LEP immigrant, to confront the issue of domes- 
tic violence and bring it into the public arena is 
"often synonymous with condemning herself to 
isolation and ostracization." The dominant 
cultural norm for many Asian American women 
is to accept their fate.*^^ Additional reasons 
cited for why Asian American women are partic- 
ularly unlikely to report spouse abuse are: 1) 
the behavioral norm for most Asian American 
women does not include divorce as a viable op- 
tion, although divorce is becoming more com- 
mon and gaining legitimacy; ?nd 2) LEP Asian 
American women are not adequately informed 
about the means of recourse they have against 
spouse battering, services they may expect from 
shelters and public service agencies, and the pos- 
sible benefits of reporting incidents to proper 
authorities. 

The third factor has to do with fund allocation 
formulas that do not take into account the 
higher cost of servicing LEP Asian American cli- 
ents. According to providers catering to Asian 
American clients, the per-client service cost is 
considerably higher for LEP clients than tor En- 
glish-speaking clients because it is frequently 
necessary to provide interpreters and to spend 
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time explaining procedures and other basics. 
Yet, the Coi/nulas most commonly used in fund 
allocation are dividing available funds equally 
among service providers or distributing funds 
based on the number of clients served. Until 
funding agencies take into consideration differ- 
ent per-clicnt costs, there will be an economic 
disincentive to serving LEP Asian American 
women. Service providers will be forced either 
to sacrifice the quality of service to LEP Asian 
American clients or to refuse to serve them. 

Access to Police Protection and 
the Judiciai System 

Many battered Asian American women, ac- 
cording^ to shelter operators who work with 
them, ' believe that it is futile and even harmful 
to involve law enforcement officials in domestic 
violence cases. One reason for this feeling is that 
police departments oftentimes fail to carry out a 
thorough investigation of ihe situation by talking 
to both the husband and the w'fe. As noted in 
chapter .1, it is rare for the police to bring bilin- 
gual police otticers or interpreters to ihe scene. 
Thus, when visiting the site of reported domestic 
violence, the police often talk only to the perso 
v/ho speaks Eng'ish. This Englisli-speak-ng per- 
son is usually the husband, who often succeeds 
in minimizing the seriousness of the situation. 

A second reason is that bi ttercd women are 
vulnerable and feci totally unprotected by the 
police against retaliation from their abusers. 
Many battered women are convinct^d that re- 
porting abuse to the police will only serve to fur- 
ther anger the abuser and encourage him to 
inflict even more abu.se when the police leave. 
Furthermore, even if the abb^er is arrested, they 
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feel certain of having to face the consequences 
when he is released. 

Battered Asian American women consider 
the judicial system equally ineffective and frus- 
trating. Court orders for the abuser to stay away 
from the victim are rarely enforced. They are 
viewed as hardly "worth the paper they are writ- 
ten on — There are numerous stories of women 
clutching these orders as they arc beaten or 
even murdered."^**^ 

Furthermore, obtaining orders of protection 
is often a long and complicated process. In New 
York City for instance, an entire day must be 
spent in court, and even then the order is not al- 
ways granted. For those battered women who 
are limited in their English proficiency, unfamil- 
iar with court procedures, and compelled to 
work every day out of financial necessity, it is al- 
most unthinkable to go to the courthouse and 
spend an entire day trying to obtain an order of 
protection. 

Vacate or exclusionary orders, which require 
the batterer to vacate the place of residence, 
could allow battered women to remain in their 
homes and prevent displacement or homeless- 
ness for those battered women who ha^ 3 no 
place to go. However, vacate orders are rarely is- 
sued. Judges are said to be "reluctant to order a 
man out of his castle and they certainly are even 
more reluctant to do so for Asian males."^"*^ It is 
considered v jtually impossible for battered 
Asian American women to obtain orders of ex- 
clusion.^'*^ 

Tlie 1989 sentencing in New Yor.'c of an im- 
migrant Chinese man to 5 years on probation for 
the slaying of his wife^'*'' i^nt a disheartening sig- 
nal to batccred Asian American women. 



This case^'** involved a Chinese man, Dong 
Lu Chen, 50, who immigrated from China to 
New York in 1986 with his wife, 30, and ihree 
children. He worked as a dishwasher in Mary- 
land until he moved to New York 2 months 
prior to the incident to join his wife, who was 
working pari time in a garment factory in New 
York. On September 7, 1987, he bludgeoned his 
99-pound wife to death by striking her eight 
times with a hammer after she confessed to hav- 
ing an affair. At the bench trial, the defense ex- 
pert witness argued that Mr. Chen was under 
extreme emotional stress aggravated by his isola- 
tion from family and community: in China, mar- 
riages, are sacred, and husbands are expected to 
become extremely angry on hearing of their 
wives' infidelity. Ordinarily, however, friends 
and family exert a moderating influence on hus- 
bands, and violence is avoided. Isolated from 
friends and community in the new setting, the 
defense argued, Mr. Chen had no one to keep 
hini from translating his anger into violence. 
Noting that "[The] court cannot ignore the very 
cogent powerful testimony (of the expert v-'it- 
nessj" and that "Chen took all his Chinese cul- 
ture with . to the United States except the 
community which would moderate his behav- 
ior,"^''' the judge acquitted Chen of second-de- 
gree murder charges and instead convicted him 
of second-degree manslaughter. 

A spokesperson of a battered women shelter 
on the East Coast testified that "the message. . 
.inherent in this sentencing is thai the criminal 



justice system will not protect Asian American 
women [against -spousal abuse], and this message 
k received loudly and clearly in the Asian Amer- 
ican community."^''" AL^er the sentencing, many 
clients at the shelter showed their outrage and 
said they would not consider going through the 
court system because it would not protect them 
at all. This spokesperson noted that even under 
the guise of respecting cultural background, jus- 
tice should not be administered under a double 
standard.^**^ 

Efforts are being made in some areas of the 
country to increase battered Asian American 
women's information about and decrease their 
distrust of the judicial process. For instance, the 
city of Los Angeles, along with nonp-ofit agen- 
cies and other groups serving the Asian Ameri- 
can community in Los Angeles, began raising 
money in the spring of 1990 to produce a video- 
tape in Korean showing a woman going through 
the entire process of seeking protection from 
her abusive husband. The goals of the project 
are to "educate victims about why prosecution 
of domestic violence is often necessary; help 
prepare victims who are called to testify; [and] 
explain the potential benefits of counselin|^pro- 
grams for batterers, victims and children." 

Immigration Marriage Fraud 
Amendments 

In 1986 Congress enacted the Immigration 
Marriage Fraud Amendments (IMFA), 
amending the Immigration and Nationality Act 
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of 1982 to cope with the allegedly lar^^.e and 
growing number of immigrants who were using 
marriage to U.S. citizens as a ploy to obtain per- 
manent residency. 

Under the 1986 amendments, foreign spouses 
of U.S. citizens who enter the United States arc 
granted •2-year "conditional" residency,*^'* in- 
stead of permanent residency as they would 



have been previously. To remove the condi- 
tionpi status and obtain permanent residency, 
the c ^ple must file a written petition, Form I- 
751, with the Immigration and Naturalization 
Service (INS) and appear for a personal inter- 
view with an INS official within 90 days of the 
expiration of the 2-year period. The written 
petition must be accompanied by evidence that 



(1988) (codified at 8 C.F.R. §§1,204.205, 211-12, 214, 216, 223, 233a, 235, 242, 245). 

152 8 US.C. §1101-1557 (1982). 
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fraudulent marriages by the INS's discovery of marriage fraud rings around the country and national media attention (e g ABC's 
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the marriage was entered into in good faith and 
"not for the purpose of evading the immigration 
of the United States"^^^ and that the mar- 
riage has not been terminated other than 
through the citizen spouse's death. Failure to 
file the petition^^^ or appear for the interview 
would result in the revocation of the alien 
spouse's conditional status and the initiation of 

158 

deportation proceedings. 

Critics contend that this requirement subjects 
immigrant spouses, a significant number of 
whom are women from Asian countries, to ex- 
ploitation and abuse, since it effectively forces 
abused, battered foreign-born spouses to be- 
come helpless hostages for 2 years, even when 
their marriages are not working out right. It is 
said that batterers, usually the U.S. citizen hus- 
bands, have often refused to petition for the 
wife or have threatened to withdraw the petition 
once it has been filed or to call the INS and re- 
port that the marriage was a sham. Being depen- 
dent upon her citizen spouse to petition, a 
battered woman or a victim of a destructive mar- 
riage is forced to stay in an abusive or life- 
threatening situation, since to do otherwise is to 
risk the danger of deportation and separation 
from her children.^^^ 

Furthermore, critics point out that although 
the IMFA provides for "extreme hardship" and 
"good faith/good cause" waivers of the joint 
petition requirement, many battered condi- 



tional-resident spouses are limited in their En- 
glish proficiency and are unaware of this waiver 
option. Not infrequently abusers and their rela- 
tives withhold information on waivers from the 
battered spouses. Being nev/ to the United 
States, most of the abused, battered spouses are 
not well informed of resources and means of re- 
course, such as shelters, social service agencies, 
and legal services, available to them.^^^ In addi- 
tion, the statutory language on the standards of 
extreme hardship and good cause termination of 
a marriage is not specific. Indeed, a congres- 
sional inquiry^^^ was prompted because of this 
ambiguity. 

According to an article appearing in the Wall 
Street Journal, "The problem seems to affect 
Asian women more than other immigrants."^^^ 
This article gave two examples of Chinese 
women who had been forced to stay with their 
abusive husbands for fear of being deported: 

A 30-year old Chinese woman in San Francisco says 
she finally left her husband after mqnths of abuse. Re- 
peated beatings and her husband's disregard for her 
infant son's health finally drove her to leave their 
home. "He bring the spray for ants," she says, recall- 
ing an incident when she^^adn't cleaned the bath- 
room. "He spray ray face." 

[A] Chinese woman's husband had abused her for al- 
most two years and repeatedly threatened not to sign 
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sign the petition. Pregnant with her second child, she 
delayed l^din^Jf^r divorce for fear of losing custody of 
the children). 

On June 7, 1989, Congresswoman Louise M. 
Slaughter (D-NY) introduced a bill, H.R. 2580, 
granting permanent residency to foreign spouses 
victimized by their spouses. H.R. 2580 was later 
incorporated into a larger bill, H.R. 4300, "Fam- 
ily Unity and Employment Opportunity Im- 
migration Act of 1990," which was finally 
approved by Congress as part of the Immigra- 
tion Act of 1990. ^ The story of one woman 
who was helped by this law may be typical. 

Raco M. came to the United States 3 years 
ago from a small village in south China to marry 
her Chinese American husband. Three months 
after she arrived, her husband began to hit her 
in the face. When she refused to have a child 
right away, the beatings increased. Her husband 
threatened not to sponsor her for permanent 
residency if she did not carry her baby to term, 
but continued to batter her even after she 
agreed to have the baby. Finally, afraid for her 
baby, she ran away, was directed by the police to 
the New York Asian Women's Center, where 
she was provided with a safe house. Because of 
the changes in the law, she has received her 
green card, and s' e is now commencing divorce 
proceedings. 

Asian Americans and tlie 
Media 

The mainstream media are the primary source 
of information for most Americans, and they 
consequently have a powerful influence on the 
American public's perceptions, attitudes, and 



opinions. Television alone reaches 98 percent of 
all American homes. The average family watches 
television for 6 hours and 55 minutes each day, 
according to Nielse/i Media Research statis- 
tics.^^ Not only are television and other forms 
of media the American public's prime source of 
information, but they also are a major vehicle 
for transmitting the norms, beliefs, and values of 
our culture. As such, the media play a dominant 
role in shaping the general public's perceptions 
and attitudes about members of different races 
and ethnic groups. 

Since the Asian American population is rela- 
tively small and concentrated in a few geo- 
graphic areas, many Americans may not 
frequently come into contact with Asian Ameri- 
cans in their daily lives. The media, therefore, 
may exert a particularly important influence on 
the development of the general public's views of 
Asian Americans. Insensitive or unidimensional 
portrayals of Asian Americans by the media 
might foster prejudice and promote anti-Asian 
bias, whereas balanced coverage might dispel 
long-standing myths and prejudices and build 
understanding for Asian Americans. 

The employment of Asian Americans in the 
media, especially in influential positions, is likely 
to have a signiflcant impact on how Asian 
Americans are covered and on how the general 
public comes to view them. Asian Americans 
working in the media may be essential for elimi- 
nating superflcial and sporadic coverage and ar- 
riving at portrayals that promote understanding 
of Asian Americans. Furthermore, un- 
derrepresentation of Asian Americans in the 
media work force, and in decision-making posi- 
tions in particular, may have resulted from dis- 
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criminatoiy barriers restricting the employment 
and advancement of Asian Americans in the 
media. For these reasons, this section discusses 
first the portrayal and then the representation of 
Asian Americans in the mainstream media. 

The Portrayal of Asian Americans 
by the l\Aedia— Stereotypes and 
Invisibility 

Over the years, the portrayal of Asians in the 
American news and entertainment media has 
been largely dominated by foreign affairs. Until 
the early 1970s, the mainstream media in the 
United States depirted Asians largely as citizens 
of Asian nations, and often in connection with 
wars (e.g.. World War II, Korean War, Vietnam 
War). As the economies of Japan, Korea, and 
other Asian countries have bea)me increasingly 
competitive with the United States economy, 
the media have begun to cover Asians as citizens 
of our economic competitors. For the most part, 
therefore, the Asians portrayed in film, on tele- 
vision, and in the news media are foreign Asians, 
and they often have been portrayed in a nega- 
tive light. 

The distinctions between citizens of Asian na- 
tions and citizens or intending citizens of the 



United States who happen to be of Asian ances- 
try has remained largely unarticulated by the 
media. Therefore, many in the public do not dif- 
ferentiate between Asians who are citizens and 
residents of countries in Asia and Asian Ameri- 
cans who are citizens or intending citizens of the 
United States, and media stereotypes of foreign 
Asians have come to affect the general public's 
views of Asian Americans as well. These blurred 
distinctions are in part attributable to the 
media's inadequate coverage of Asian Ameri- 
cans: in contrast to the extensive media cover- 
age of foreign Asians, Asian Americans have 
been largely invisible in the media. For exam- 
ple, a recent study found that only three Asian 
Americans appeared regularly on the spring 
1989 prime time television lineup.^^^ Similarly, 
Asian Americans are seldom the focus of new^ 
media coverage. When the news media do por- 
tray Asian Americans, they often treat them in a 
superficial, stereotypical fashion. For instance, a 
common focus of the stories about Asian Ameri- 
cans is the success of some immigrants and refu- 
gees who arrived in the United States with 
nothing, overcame all barriers, and achieved 
high levels of education and income. At the 
same time, the news media almost never cover 
other aspects of Asian American communities. 



169 The film character, Di. Fu Manchu, a cruel, violenl, diabolical villain, and early films based on ihc Chinese warlord period (e.g.. Bit- 
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such as poverty or the problems of limited-En- 
ghsh-proficient youngsters. Thus, the news 
media have played a role in disseminating the 
"model minority'* stereotype of Asian Ameri- 
cans. 

Asian American Representation 
in the Media Work Force 

In 1968 the Kerner Commission, appointed 
by President Johnson in response to growing ra- 
cial unrest in the late 1960s, concluded that a 
mass medium controlled by whites could not 
portray minorities accurately and that a white- 
dominated mass medium would ultimately fail to 
serve minority audiences. Almost 25 years 
later, Asian Americans and other minorities con- 
tinue to be underrepresented in the media work 
force (i.e., television, film, and print media), par- 
ticularly at the management level. 

With respect to minority representation in 
television, a 1977 study by the U.S. Commission 
on Civil Rights found that: 

(1) white males held most of the decision- 
making positions in the television industry, 
while women and minorities held subsidiary 
positions; 

(2) television executives often assumed that a 
realistic portrayal of women and minorities on 
television would diminish the medium's ability 

173 

to attract the largest possible audience. 



More recent data suggest that minorities are still 
not in a position to influence program content. 
Of th'^. 162 producers working on 1989 spring 
season prime time programs, only 12 producers 
(7 percent) were minorities. Of thoui 12 minor- 
ity producers, only 2 were Asian American. 
One observer wrote: 

On television today, the portrayals of people of color, 
and whites too, are created almost solely by white 
producers and writers. In such a scheme, all viewers 
lose. White viewers lose because they rarely see their 
reflection from someone else's eyes. In addition, they 
are absorbing images of others which lack dimension 
and authenticity. Black, Hispanic, Asian and Native 
American viewers suffer because the complexity and 
reality of their live^^re distorted into something that 
is unrecognizable. 

As for film, although several talented Asian 
American actors began to make a visible impact 
on the Hollywood screen in the 1980s, over 
the years only a handful of Asian American per- 
formers^^^ have been recognized as having Hol- 
lywood "star" status, most Asian American 
actors have been cast in minor roles. The ab- 
sence of Asian American film stars was not only 
due to a dearth of Asian roles: even Asian roles 
were often not given to Asian American ac- 
tors.^^® Historically, an overwhelming majority 
of leading Asian roles in films were played by 
white actors.^^^ 
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A similar pattern prevails on Broadway, as 
demonstrated by the recent controversy con- 
cerning the casting of a white actor, Jonathan 
Pryce, as the Eurasian engineer in the New 
York version of the Lx)ndon hit musical. Miss 
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Saigon. Advocacy groups such as Association 
of Asian American Artists (AAPAA) and Asian 
Pacific Alliance for Creative Equality (APACE) 
have argued that it exacerbated the problem of 
* limited opportunities for Asian American actors 
and prevented the engineer character fiom 
being portrayed more sensitively. 

As for the news media, althougli they have ac- 
knowledged that minority read^;rship is vital to 
the growth of their businesses and have made a 

182 

concerted effort to diversify their newsrooms, 
a study by the American Newspaper Publishers 
Association released in 199() indicated that 
news/editorial departments had the lowest mi- 
nority representation (10 percent) in the news 
media, and that there had been no improvement 
in minority representation in these departments 
over the previous 2 years.^^"^ Inside the newspa- 
per business, Asian Americans accounted for 1 
percent of the executives and managers in ad- 
vertising, circulation, general management, 
news/editorial and production; 2 percent in in- 



formation systems; and 3 percent in account- 
ing/finance. The Asian American Journalists 
Association (AAJA) reports that Asian/Pacific 
Americans are only 1.3 percent of newsroom 
employees, primarily reporters, although they 
are 2.9 percent of the population at large and 
Asian Americans have high average education 
levels, meaning that many Asian Americans have 
the basic qualifications necessary to become 
journalists. In fact, 54 pei :ent of the Nation's 
1,500 dailies employ no minorities at all/^^ 

A similar pattern of underrepresentation pre- 
vails in broadcast news^ where minorities make 
up 17 percent of the work force at commercial 
television stations and 9 percent at commercial 
radio stations. The U.S. civilian work force, in 
comparison, is about 22 percent minority. Asian 
American men constitute an estimated 1.7 per- 
cent of the television news work force and a 
mere 0.7 percent of the radio news work 
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force. Among television correspondents, 
there are still only a few Asian American faces. 
Only 4 Asian American journalists were ranked 
among the 100 most visible men and women net- 
work television reporters in a 1990 Network 

188 

Correspondent Visibility report. 
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Journalists arc information gatekeepers. By 
deciding what to cover, they help deflne what 
constitutes major social issues; by presenting in- 
formation in a certain way or at a certain time, 
they can affect how society views and decides is- 
sues.^^^ Minority journalists may be able to un- 
cover otherwise inaccessible information. They 
may also provide an understanding and insight 
necessary to balanced and accurate coverage. ^ 
Yet, these statistics suggest that Asian Ameri- 
cans are underrepresented as a whole and are 
not yet in a position to determine or implement 
broad policy as to "what is news" in news organi- 
zations. 

There are indications that the un- 
derreprcsentation of Asian American journalists 
at critical junctures may adversely affect the 
media's ability to a)ver incidents involving the 
Asian American community with due balance 
and sensitivity. When specific incidents require 
coverage of Asian American communities, the 
media may be ill-prepared to provide balanced 
coverage of the issues; instead they may over- 
simplify situations and Tail to provide the public 
with crucial insights. For instance, some critics 
have alleged that the local news media in Los 
Angeles exacerbated racial tensions iii that city 
following the murder of a black customer by a 
Korean American storeowner by turning an iso- 
lated incident into a racial issue^^^ and by turn- 



ing to an unqualified person (a Japanese Ameri- 
can professor) as spokesmen for Los Angeles' 
Korean American community and printing his 
statement implying that Korean American busi- 
nessmen are wealthy and higher class than their 
inner-city customers. Similarly, it lias been al- 
leged that a series of Associated Press articles 
about a prostitution ring staffed by Korean 
American wives of American soldiers gave the 
inaccurate and unsupported impression that 
"Korean women — mostly married to U.S. 
servicemen — are involved in a growing network 
of sex for sale and the Korean American com- 
munities are engaged in a conspiracy of si- 
lence,"^^*^ while at the same time failing to take 
the opportunity to examine the related issue of 
the "enormous needs of tens of thousands of 
Asian women (including Koreans) who have 
been victimized or abandoned by their former 
GI husbands."^^"^ 

The stereotype shared by some newsroom 
managers that Asians are not sufficiently aggres- 
sive in their reporting may create a "glass ceil- 
ing" that impedes the advancement of Asian 
Americans in the industry. A 1989 survey of 50 
news managers across the Nation revealed that 
some news directors still believe that Asian 
American journalists are not assertive^ do not 
like risk, and avoid confrontation.^^^ Approxi- 
mately one in four Asian American journalists 



189 Louie and Wong letter. 

190 Por example, the Asian American Journalists Association notes: "Members of a community of color often feel more comfortable 
talking with journalists of color, especially journalists whom they can identify as being of their community, whether because of 
color, ethnicity, culture or interest. Without adequate representation of journalists of color, communities can sometimes be effec- 
tively cut off from access to the media in that geographic area. A community's alienation from its own kKal, and the national, media 
means important issues are not covered, key community resource people are not consulted, and the community is left voiceless 
about how their community is covered, if at all." Ibid. 

191 K.W. I^e, editor, Korea Times, as quoted in Marlene Adler Marks, Jewish Journal, Apr. 12-18, 1991. 

192 K. Connie Kang, letter to James S. Cunningham, Assistant Staff Director for Programs, Policy, and Research, U.S. Commission on 
Civil Rights, vSept. 19, 1991 (hereafter cited as Kang letter). 

193 K.W. l^c, President, Korean American Journalists Association, letter to l^uis D. Bocardi, President, Associated Press, Dec. 11, 
1986, as quoted in Kang letter. 

194 Ibid. 

195 Mark Hokoda, "Are Asian Americans *Too Nice'?— Managers Share Views on AA Journalists," AAJA Newsletter Spring-Summer 
1989, pp. 2, 21. 



184 



responded to a 1987 survey by saying that they 
perceived "a specific career barrier based in ei- 
ther ethnic or sexual discrimination, particularly 
as impediments to the move into manage- 
ment."^^ Asian American journalists are likely 
to quit their jobs because they found limited op- 
portunities for advancement in their organiza- 
tion or field.^^^ 

Representation of Asian Americans in the 
media needs to be improved, particularly at the 
management level, because: 

These managers are the ones who help decide who is 
hired, retained and fired; they help set policy and 
tone both in the newsroom and in the news reports. 
Without adequate representation of Asian Pacific 
Americans and other journalists of color, these deci- 
sions are all to often made without a full understand- 
ing of the impact ^n minority communities and 
minority journalists. 

For these reasons, the Asian American Journal- 
ists Association offers the reminder that: 

In these times of increased diversity in society, we 
need more journalists who can reflect accurately and 
sensitively this diversity in their reporting, producing, 

editing and photography And, it is only through 

this type of enlightened journalism that we can expect 
this country to learn to live with, and embrace, differ- 
ences in color, ethnicity, culture, religion, sex, . . .and 
physical abilities. 



Religious Accommodation 

Many Asian Americans belong to non-West- 
ern religions that are minority religions in the 
United States, such as Buddhism, Hinduism, 
Islam, Shinto, Sikhism, Taoism, and tribal reli- 
gions. Not only do the religious differences be- 
tween Asian Americans and the majority of the 
U.S. population contribute to anti-Asian bigotry 
and violence, but they can at times cause other 
conflicts when the practices and requirements of 
Asian American religions are incompatible with 
majority traditions, established business prac- 
tices, and laws. This section discusses protec- 
tions available to members of minority religions 
under the law ?nd gives examples of when soci- 
ety at large has failed to accommodate Asian 
Americans' religious convictions. 

First Amendment Rights to 
Religious Accommodation by 
Federal, State, and Local 
Government 

The rights of individuals to be free of govern- 
ment interference with their religion are pro- 
tected by the first amendment, which forbids the 
Federal Government (and through the 14th 
amendment. State and local governments) from 
interfering with the free exercise of religion. The 
first amendment has been interpreted to provide 
an absolute guarantee against government inter- 
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fcrcncc with religious beliefs, but government 
interference with religious conduct is allowed 
under certain circumstances. For instance, gov- 
ernment laws ban polygamy, sacrifice of human 
beings, and funereal immolation of widows, and 
that is permissible.^"' In the past, the first 
amendment was generally interpreted to exempt 
individuals from general laws and regulations 
that required conduct prohibited by their reli- 
gion (or prohibited conduct required by their re- 
ligion) except when the government could show 
a a)mpelling state interest for why they should 
not be exempted. In Sherbert v. Vemer, the U.S. 
Supreme Court argued that there needs to be a 
"compelling state interest"^"^ for government 
interference with religious conduct. It held that: 

It is basic that no showing merely of a rational rela- 
tionship to some colorable state interest would suf- 
fice; in this highly sensitive constitutional area, "(olnly 
the gravest abuses, endangering paramount interests, 
give occasion for permissible limitation." 

In April 199(), however, the U.S. Supreme 
Court^^decision in Employment Division v. 
Smith considerably narrowed the first amend- 
ment rights of individuals by allowing the gov- 
ernment to deny exemption from laws that 
interfere with religious conduct as long as such 
laws are generally applicable and not adopted 
for the purpose of discrimination: 

|T|he "exercise of religion" often involves not only be- 
lief and profession but the performance of (or absten- 



tion from) physical acts; . . .It would be true, we think. 
. .that a state would be "prohibiting the free exercise 
[of religionl" if it sought to ban such acts or absten- 
tions only when they are engaged in for religious rea- 
sons, or only because of the religious belief that they 
display The government's ability to enforce gener- 
ally applicable prohibitions of socially harmful con- 
duct, like its ability to carry out other aspects of 
public policy, "cannot depend on measuring the ef- 
fects of a governmental action on a religious 
objector's spiritual development." To make an 
individual's obligation to obey such a law contingent 
upon the law's coincidence with his religious beliefs, 
except where the State's interest is "compelling" ~ 
permitting him, by virtue of his beliefs, "to become a 
lavv unto himself," contrac^cjs both constitutional tra- 
dition and common sense. 

The Smith decision has already had an effect 
on the religious rights of some Asian Americans. 
For example, the decision prompted the reversal 
of a 15-year-old Occupatioiidl Safety and Health 
Administration (OSHA) exemption of Sikhs and 
Amish from regulations requiring the wearing of 
hard hats by construction workers.^ The Smith 
decision has also had consequences for Hmongs 
and others whose religions prohibit autopsies. In 
a case that was brought before the Smith deci- 
sion, a Hmong couple in Rhode Island sought 
damages from the chief medical examiner of the 
State because his office had performed an au- 
topsy on their 23-year-old son, who had died 
suddenly, without their knowledge and against 
their will. The Hmong religion holds that bodies 
are sacred and docs not allow any form of muti- 



200 •' 1-hf d,K,r <..' the J -rcc lixcrcisc CIhusc ,sl=inds lightly closed against any governmental regulation of religious beliefs as such. Oov- 
crnmcnt may neither compel alfirmation of a repugnant bt^lief; nor penalize or discriminate against individuals or groups because 
they hold religious views abhorrent to the authorities; nor employ the taxing power to inhibit the dissemination of particular reli- 
gious views." Sherbert v. Verncr, 374 U.S. 398, 402 (1%3). 

201 U.S. C.,mmi.ssion on Civil Rights. Religion in the Constitution: A Delicate Mance, (Clearinghouse Publication no. 80. September 
1983), p. .U). quoting Reynolds v. United Stales, 98 U.S. 145, 165-66 (187.<). 

202 374 U.S. .398 at 406. 

203 374 U.S. at 4(V), quoting ITiomas v. Collins, 323 U.S. 516, 530 (1945). 

204 llOS.Ct. 1595 (19W). 

205 Id. at 1599, l6()3 (citations omitted). 
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lation of bodies, including autopsies. The chief 
medical examiner defended the autopsy as nec- 
essary to "ensure that the cause of death was not 
attributable to some act or agent that posed a 
threat to the health, safety and welfare of the 
citizens. . .of Rhode Island. Citing the Sher- 
bert "compelling interest'' standard, and finding 
that the interests cited by the defense "fall far 
short of being compelling," the U.S. District 
Court of Rhode Island initially held that the 
chief medical examiner had impermissibly inter- 
fered with the Hmong couple's free exercise of 
their religion.^^ Following the Smith decision, 
however, the district court reversed its ruling. 

As the religions adhered to by many Asian 
Americans come into conflict with mainstream 
America, the Smith decision could have a wide- 
ranging effect on Asian Americans and others 
who subscribe to minority religions. The Reli- 
gious Freedom Restoration Act of intro- 
duced in the House of Representatives by 
Congressmen Stephen Solarz (D-NY) on June 
26, 1991, and co-sponsored by 41 members of 
he House, would mandate a compelling interest 
test for determining when ^vernmenl can inter- 
fere with religious conduct. 



Religious Accommodation by 
Civiiian Empioyers 

In addition to their first amendment rights, in- 
dividuals have also received protections against 
religious discrimination from the Civil Rights 
Act of 1964. As amended in 1972, Title VII of 
the Civil Right3 Act requires employers not only 
to refrain from differential treatment on the 
basis of religion (e.g., not hiring a prospective 
employee because he or she is of the Hindu reli- 
gion) but also to take affirmative steps to accom- 
modate the religious convictions of their 
employees "unless an employer demonstrates 
that he is unable to reasonably accommodate to 
an employee's or prospective employee's reli- 
gious observance or practice without undue 
hardship on the conduct of the employer's busi- 
ness."^ For example, employers are required to 
take steps to accommodate employees whose re- 
ligious convictions are in conflict with the 
employer's work schedule and employees who 
seek to wear religious garb or follow religious 
grooming practices that conflict with the 
employer's regulations. There are, however, lim- 
its to employers' obligations to accommodate 



207 You Vang Yang v. Sluraer, 728 F. Supp. 845 (D.R.I. 1990) citing Defendant's Memorandum in Support of a Motion for Suranary 
Judgment at 8. 

208 Id. 

209 Ruth Marcus, "Reins on Religious Freedom? Broad Coalition Protests Impact of High Court Ruling/* Washington Post, Mar. 9, 
1991. 

210 Congressional Record, vol. 137, no. 101, June 27, 1991. Specifically, the bill slates: "(a) Government shall not burden a perron's ex- 
ercise of religion even if the burden results from a rule of general applicability, except as provided in subsection (b). 

"(b) Exception— Government may burden a person's exercise of religion only if it demonstrates that application of the burden to 
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• "(1) is e'^sential to further a compelling governmental interest; and 

"(2) is the least restrictive means of furthering that compelling government interest." 
H.R. 2797, 102nd Cong., 1st Sess. §3. 

211 42 U.S.C. §2000e(j). The issued* what is reasonable has not been definitively resoWed. In a landmark case. Trans World Airlines v. 
Hardison, 432 U.S. 63 (1977), the Supreme Court held that Title VIl does not require employers to accommodate religious convic- 
tions when the accommodation necessitates more than a de minimus cost. The Equal Employment Opportunity Commission guide- 
line "stales that undue hardship will be identified when an employer, labor organization, or other entity can demonstrate that 
accommodation would require more than a de minimus cost or would require a variance from a bona fide seniority system when 
doing so would deny another employee his or her job or shift preference as guaranteed by the system." EEOC Compliance Manual 
628.7(a). 
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their employees' religious convictions. A 1987 
decision by rhe Equal Employment Opportunity 
Commission (EEOC) is illustrative. Despite the 
then-existing OSHA exemption for Sikhs from 
its requirement that hard hats be worn in con- 
struction areas, the EEOC held that the 
employer's need to guarantee the safety of its 
electrician employees was sufficient that it 
would cause the employer undue hardship to ex- 
empt a Sikh emj^loyee from wearing a hard hat 
and a gas mask. ^ (Sikh men are required by 
their religion to wear a turban that prevents the 
wearing of a hard hat, and to leave their facial 
hair unshaved, which would prevent the mask 
from achieving a proper seal.) 

Religious Accommodation by tlie 
Miiitary 

The military is not under the same obligation 
to accommodate religious differences among its 
members as civilian employers are, and even 
after the Smith decision, it probably faces a 
lesser standard than other government entities 
in determining when it must accommodate reli- 
gious needs. In a decision made before Smith 
(i.e., at a time when many thought that a com- 
pelling interest standard applied to government 
entities), the U.S. Supreme Court held that the 
military must be given more leeway than other 
governmental bodies: 

Our review of military regulations challengpd on First 
Amendment grounds is far more deferential than con- 
stitutional review of similar laws or regulations de- 
sigi^ed for civilian society. 



The Court stated that the judiciary owes consid- 
erable deference to the military's own judgment 
about military needs: 

(Wjhen evaluating whether military needs justify a 
particular restriction on religiously motivated con- 
duct, courts must give great deference lo the profes- 
sional judgment of military authorities concerm'ng the 
relative importance of a particular interest. Not only 
are courts '"ill-equipped to determine the impact 
upon discipline that any particular intrusion upon mil- 
itary authority might have,'" but the military authori- 
ties have been charged by the Executive and the 
Legislative Branchei with carrying out our Nation's 
military policy. "(Jjudicial deference is at its apogee 
when legislative action under the congressional au- 
thority to raise and support armies and make rules 
and reflations for their governance is chal- 
lenged." 

In separate dissents. Justices Wiuiam Brennan 
and Sandra O'Connor each pointed out that the 
majority had not only accepted the military's 
judgment that military discipline is an important 
military interest, but also had accepted the 
military's unsupported word that allowing a Jew- 
ish officer to wear a yarmuike would have seri- 
ous adverse consequences for military discipline. 
Thus, the Goldman decision apparently gave the 
Armed Forces considerably greater protections 
from first amendment challenges than other 
governmental bodies. 

Concerned about the implications of the 
Goldman decision for religious minorities, such 
as Jews who seek to wear yarmulkes and Sikhs 
who seek to wear turbans, the 100th Congress 
enacted a provision explicitly allowing members 
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of the armed forces to "wear an item of religious 
apparel while wearing the uniform of the 
member's armed force" except when "the wear- 
ing of the item interferes with the performance 
of the member's military duties" or if the apparel 
is "not neat and ranservative."^*^ The law gives 
the Secretary of Defense discretion in deciding 
whicli items of religious apparel are allowable. 
Although the law itself does not mention 
yarmulkes or turbans, the Conference Report 
makes clear that Congress expected these to be 
allowed: 

The conferees arc concerned about reports that the 
implementing regulations may be written so narrowly 
as to exclude virtually all religious apparel. The law 
does not list eligible items of apparel, but the confer- 
ees note that the Army in the past has permitted the 
wearing of Sikh turbans and that the Senate and the 
House floor debates cited various examples of the 



wearing of J^i^^sh yarmulkes by members of the 
armed forces. 

Despite the legislative history and the intent 
of Congress, the Department of Defense (DoD) 
has issued regulations banning the wearing of 
Sikh turbans with the uniform. Responding to a 
letter of concern about the DoD regulations 
from Rep. Les Aspin, Chairman of the House 
Committee on Armed Services, then-Secretary 
of Defense Frank Carlucci defended the DoD 
regulations as in compliance with the law: 

The DoD implementing directive defines , it and 
conservative to preclude items that ref lace or inter- 
fere with the regular uniform. We do not believe ei- 
ther of these requires the Army to permit the wearing 
of visible religious apparel in place of required items 
of the m^^m, such as Service caps, hats, or other 
headgear. 



215 National Defense Authorization Act for Fiscal Years 1988 and 1989, 10 U.S.C. 5774 (Supp. 1991). 

216 House Conference Report no. 100-46 p. 638. The Conference Report also gives the following guidance: "The provision also per- 
mits the Serrctary concerned to prohibit the wearing of an item of religious apparel when 'it would interfere with the performance 
of tiic membcR- military duties.' The conferees note that f.ne 'nonuniform' aspect of religious apparel should not be used as the sole 
basis for involving the interference with duties provision, except in unique circumstances, such as those involving ceremonial units, 
and, even then, only when actually performing ceremonial functions." Ibid. 

217 Frank C. C:arlucci, Secretary of Defense, letter to Rep. Les Aspin, Chairman, Committee on Armed Services, Dec. 8, 1988. 
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Chapter 8 

Conclusions and Recommendations 



This report presents the results of an investi- 
gation into I c^j r'vil rights issues facing Asian 
Ain:ricans thi> undertaken as a followup to 
the Commission's 1989 Asia i Roundtable Con- 
ferences. Contrary to the popular perception 
that Asian Americans b?.ve overcome discrimi- 
natory barriers, Asian Americans still face wide- 
spread prejudice, discrimination, and denials of 
equal opportunity. In addition, many Asian 
Americans, particularly those who are im- 
migrants, are deprived of equal access, to public 
services, including police protection, education, 
health care, and the judicial system. 

Several factors contribute to the civil rights 
problems facing today's Asian Americans. First, 
Asian Americans are the victims of stereotypes 
that arc widely held among the general public. 
These stereotypes deprive Asian Americans of 
their individuality and humanity in the public's 
perception and often foster prejudice against 
Asian Americans. The "model minority" stereo- 
type, the often-repealed contention that Asian 
Americans have overcome all barriers facing 
them and that they are a singularly successful 
minority group, is perhaps the most damaging of 
these stereotypes. This stereotype leads Federal, 
State, and local agencies to overlook the prob- 
lems facing Asian Americans, and it often causes 
resentment of Asian Americans within the gen- 
eral public. 

Second, many Asian Americans, particularly 
immigrants, face significant cultural and linguis- 
tic barriers that prevent them from receiving 
equal access to public services and from partici- 
pating fully -n the American political process. 
Many Asian American immigrants arrive in the 
United States with minimal facility in the En- 
glish language and with little familiarity with 



American culture and the workings of American 
society. There has been a widespread failure of 
government at all levels and of the Nation's pub- 
lic schools to provide for the needs of immigrant 
Asian Americans. S\" basic needs as interpre- 
tive services to help limited-English-proficient 
Asian Americans in their dealings with govern- 
ment agencies, culturally appropriate medical 
care, bilingual/English as a Second Language ed- 
ucation, and information about available public 
services are largely unmet. 

A third, but equally important, problem con- 
fronting Asian Americans today is a lack of po- 
litical representation and an inability to use the 
political process effectively. Asian Americans 
face many barriers to participation in the politi- 
cal process, in addition to the simple fact that 
many Asian Americans arc not yet citizens and 
hence ineligible to vole. Although some Asian 
/Americans are politically active, the large major- 
ity have very little access to political power. This 
lack of political empowerment leads the political 
leadership of the United States to overlook and 
sometimes ignore the n(u;ds and concerns of 
Asian Americans. It also leads to a failure of the 
political leadership to make addressing Asian 
American issues a national priority. 

This chapter lays out specific conclusions and 
recommendations. Many of the civil rights issues 
facing Asian Americans also a)nfront other mi- 
nority groups. For example, issues related to the 
rights of language minorities arc equally import- 
ant for other language-minority groups. Thus, 
many of our conclusions with respect to viola- 
tions of Asian Americans' civil rights and our 
recommendations for enhancing the protection 
of their civil rights arc applicable to other minor- 
ity groups as well. 
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Bigotry and Violence Againsc 
Asian Americans 

In 1986 the Commission drew attention to the 
problem of bigotry and violence against Asian 
Americans.^ Oui investigation shows that big- 
otry and violence against Asian Americans re- 
mains a serious national problem today. This 
report has recounted numerous incidents of big- 
otry and violence directed against Asian Ameri- 
cans. These incidents include the vicious 
bias-related murders of Vincent Chin, Jim Loo, 
Navroze Mody, and Hung Truong, and the re- 
cent massacre of Southeast Asian schoolchildren 
in Sacramento, California; attacks on Asian 
American homes and places of worship; racially 
motivated boycotts against Asian-owned busi- 
nesses; racial harassment of Asian Americans on 
college campuses; and racial slurs made by pub- 
lic figures, one of whom was a candidate for gov- 
ernor. The incidents reported here are by no 
means exhaustive: for every incident reported 
here, there are many more that have not been 
reported. 

The root causes of bigotry and violence 
against Asian Americans are a)mplex. Racial 
prejudice; misplaced anger caused by wars or 
economic competition with Asian countries; re- 
sentment of the real or perceived success of 
Asian Americans; and a lack of understanding of 
the histories, customs, and religions of Asian 
Americans all play a role in triggering incidents 
of bigotry and violence. The media have contrib- 
uted to prejudice by promoting stereotypes of 
Asian Americans, especially the model minority 
stereotype; by sometimes highlighting the crimi- 
nal activities of Asian gangs; and by failing to 
provide the indepth and balanced coverage that 
would help the public to understand the diverse 
Asian American population. Furthermore, the 



media give little attention to hate crimes against 
Asian Americans, thereby hindering the forma- 
tion of a national sense of outrage about bigotry 
and violence against Asian Americans, a critical 
ingredient for social change. Schools contribute 
to the problem by not teaching students about 
the histories, cultures, experiences, and contri- 
butions of Asian Americans. Political leaders 
contribute to the problem when thi^y unthink- 
ingly lash out at Japan as the cause of United 
States economic difficulties. More important, 
political and government leaders have yet to 
make it a national priority to prevent and de- 
nounce anti-Asian prejudice and violence. 

Recommendation 1: 

Local and State governments should review 
whether their laws adequately protect the rights 
of Asian Americans and others to be free from 
bias-related intimidation and violence; all juris- 
dictions should enact and implement effective 
anti-bias laws. 

Recommendation 2: 

The media should make concerted efforts to 
increase public awareness of incidents of anti- 
Asian discrimination and hate crimes against 
Asian Americans and to build a national consen- 
sus about the urgency of combating all acts of 
bigotry and violence. 

Recommendation 3: 

Political leaders shoulci .cfrain from activities 
and remarks that nruTiOtc or play upon racial 
and ethnic bias, ' jh as "Japan bashing." Ac- 
cordingly, the f:r»i!.:i>:al leadership oi both na- 
tional political parties should agree to refrain 
from "race-baiting" tactics in upcoming election 
campaigns.^ 



1 U.S. Commission on Civil Rights, Recent Activities Against Citizens and Residents of Asian Descent (Clearinghouse Publication 88, 
1986). 

2 This recommendation was originally made liy the Commissioners in July 1 991. In letters to President Bush and to the leaders of the 
U..S. House and Senate. Commission Chairman Arthur Metcher urged the President and congressional leaders "to convene a sura- 
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Recommendation 4: 

The Federal Government should mount a co- 
ordinated national effort to promote under- 
standing for Asian Americans, particularly 
immigrants, and to prevent hate activities 
against them. This effort should include as active 
participants the schools, police, and local and 
State governments, as well as the Federal Gov- 
ernment. The U.S. Department of Justice's 
Community Relations Service is a logical agency 
to be involved in coordinating the national ef- 
fort. 

The Hate Crimes Statistics Act,^ enacted in 
1990, provides an opportunity to learn more 
about and document the extent of hate-moti- 
vated violence against Asian Americans and oth- 
ers at a national level. The experiences of local 
jurisdictions across the country that have made 
efforts to collect data on hate crimes make it 
ctear that proper implementation of the Hate 
Crimes Statistics Act will require more than de- 
veloping a national reporting system. Additional 
ingredients necessary for a successful im- 
plementation of the act include: 

1) improved outreach to victim communities 
to encourage hate crime victims to recognize 
and report hate crimes: 

2) improved police training so that officers 
on the beat can readily identify hate crimes; 

3) the formation of new police units that spe- 
cialize in identifying, investigating, and re- 
porting hate crimes as well as guiding 
community outreach and police training ef- 
forts. 

Recommendation 5: 

To implement the Hate Crimes Statistics Act 
properly, police departments should provide en- 



hanced police officei training and community 
outreach efforts to ensure that hate crimes are 
correctly recognized, reported, and recorded, 
and large police departments should create spe- 
cial units to investigate and collect data on hate 
crimes. 

Police-Community Relations 

There are serious fissures in the relationship 
between the Asian American community and 
the police that leave many Asian Americans 
without effective access to police protection and 
some with the fear that they themselves may be- 
come the victims of police misconduct. 

For many Asian Americans, recent im- 
migrants in particular, access to police protec- 
tion is severely limited by their lack of English 
proficiency. Persons with limited English profi- 
ciency need interpretive services to communi- 
cate effectively with the police. Yet, interpretive, 
services are rarely provided by police depart- 
ments across the country, and when pro\ided. 
they are generally inadequate. As a result, lim- 
ited-English-proficicnt Asian Americans are 
often reluctant to call the police, and when they 
do, they often have difficulty in making their 
side of the story known to the police. This mis- 
communication frequently results in incci plete 
police reports, and sometimes in police harass- 
ment or false arrests of limited-English-profi- 
cient Asian American witnesses. 

Sometimes, immigrant Asians bring with them 
a legacy of distrust of authority, including the 
police, that rc&ults from unfortunate encounters 
with governmental or law enforcement agencies 
in their countries of origin. The residue of such 
experiences makes them reluctant to talk to or 
seek help from the police. This distrust is aggra- 
vated by difficulties in bridging the cultural and 



rait conference, comprised ot major public officials from F-^derBl. State and local government, the media, and private citizens, to ad- 
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language gap that exists between many Asian 
Americans and the police. Few police officers 
across the country have been given sufficient 
training about Asian cultures, and as a result, 
Asian Americans often receive culturally insen- 
sitive treatment from police officers. Police mis- 
conduct towards Asian Americans exacerbates 
the distrust. Our investigation revealed that 
there have been incidents of police misconduct 
in all parts of the country, ranging from harass- 
ment of Asian American youth to cases of seri- 
ous brutality against Asian Americans. 

A third barrier to Asian Americans' access to 
police protection is the underrepresentation of 
Asian Americans among police officers in most 
law enforcement jurisdictions across the country. 
This lack of representation severely restricts po- 
lice access to information about crime in Asian 
American communities, which in turn hampers 
police efforts to protect these communities from 
growing criminal activity. 

Some, police departments across the country 
are experimenting with alternative ways of 
reaching out to the Asian American communi- 
ties in their cities. These alternative approaches, 
commonly known as "community policing," have 
been reported to help bridge the gap between 
Asian Americans and the police. Community po- 
licing entails 1) hiring Asian American commu- 
nity service officeis to serve as liaisons between 
regular police officers and Asian Americans; 2) 
setting up Asian American police advisory 
boards agisting of representatives of the Asian 
American community who meet regularly with 
the police to voice community concerns and who 
help gain community support for police investi- 
gations of criminal activity in Asian American 
communities; and 3) providing cultural sensitiv- 
ity training for police officers. 

Recommendation 6: 

Police departments should take aggressive ac- 
tion to increase the representation of Asian 
Americans among police officers. 



Recommendation 7: 

Police departments should provide mterpret- 
ers to limited-English-proficient Asian Ameri- 
cans both on an emergency and on a 
nonemergency basis. 

Recommendations: 

Police departments and civilian review boards 
should make a commitment to monitor actively 
alleged incidents of police harassment and bru- 
tality, to undertake thorough followup investiga- 
tions, and to take appropriate action based on 
the results of these investigations. 

Recommendation 9: 

Police departments should adopt community 
policing methods to build a trusting relationship 
with Asian American communities. In particular, 
they should consider: 

• creating Asian American police advisory 

boards; , , 

• hiring Asian American community liaison 

officers; 

• providing cultural sensitivity training to all 
police officers; and 

• disseminating information about the police 
department to immigrant Asian Americans. 

Access to Primary and 
Secondary Education- 
Immigrant Asian American 
Children 

Many Asian American immigrant children, 
particularly those who arc limited English profi- 
cient (LEP), are deprived of equal access to ed- 
ucational opportunity. These children have to 
overcome both language and cultural barriers 
before they can participate meaningfully in the 
educational programs offered in public schools. 

Providing equal educational opportunity to 
Asian American LEP students requires sound 
student assessment procedures and programs 
that can orient them and their parents to Ameri- 
can society and American schools. Asian Ameri- 
can LEP students need bilingual education and 
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English as a Second Language (ESL) programs 
staffed by trained teachers to enable them to 
learn English and at the same time to keep up in 
school. They need professional bilingual/bicul- 
tural counseling services to help them in their 
social adjustment and academic development. 
Our investigation has revealed that these needs 
of Asian American LEP students are being dras- 
tically underserved. In particular, there is a dire 
national shortage of trained bilingUdl/ESL 
teachers and counselors. 

Title VI of the 1964 Civil Rights Act requires 
school systems to take "affirmative steps to rec- 
tify the inguage deficiency in order to open 
programs to LEP children."* In recent years, the 
U.S. Department of Education's Office for Civil 
Rights (OCR), the designated agency for moni- 
toring and enforcing the provisions of Title VI, 
has been criticized for not adequately enforcing 
these Title VI requirements for LEP students. 
Recently, OCR has made protecting the rights 
of LEP students a top priority and has pledged 
to carry out more compliance reviews in this 
area. 

There is little information on how Asian 
American immigrant children are faring in pub- 
lic schools. Many national data sets on educa- 
tional achievement, such as the National 
Assessment of Educational Progress, do not col- 
lect information on the achievement of students 
with extremely limited English proficiency, and 
most do not have adequate samples of Asian 
American students or do not differentiate be- 
tween immigrant and nonimmigrant students. 
Available information suggests that many Asian 
American immigrant students, although per- 
forming well by some measures, are leaving our 
public schools with serious deficiencies, particu- 
larly in the areas of reading and writing, and that 
some subgroups have high dropout rates. 
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Recommendation 10: 

Federal, State, and local governments should 
collect systematic data on how the needs of lim- 
ited-English-proficient (LEP) students are being 
met and on the educational achievement of LEP 
students. 

Recommendation 11: 

Colleges and universities, in conjunction with 
the U.S. Department of Education, State educa- 
tion agencies, and local school districts, should 
establish programs that recruit and train bilin- 
gual/English as a Second Language teachers 
specifically for underserved languages, such as 
the Southeast Asian languages. 

Recommendation 12: 

Every school system with immigrant students 
should have in place a comprehensive program 
to ease the transition of newly arrived immigrant 
students and their families into the American 
school system and into American society at 
large. Such a program should include intensive 
English as a Second Language classes offered to 
adults, as well as classes for children in school. 

Recommendation 13: 

The Office for Civil Rights (OCR) in the U.S. 
Department of Education should step up its en- 
forcement of Title VI's Lau requirements for in- 
struction for LEP students. In particular, OCR 
should carry out more compliance reviews for 
compliance with Lau guidelines. 

Asian American immigrant students fre- 
quently encounter fellow students, teachers, and 
administrators who know little or nothing about 
their cultures and histories. Oftentimes, school 
officials do not understand their new students 
and arc unprepared to help them cope with their 
transition into American schools; their fellow 
students have no background to help them ap- 
preciate why their new classmates arc different 
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and arc likely to react to them with unease or 
hostility. For Asian American students to realize 
their full potential at school, they need school 
environments that are understanding and sup- 
portive, not insensitive and hostile. Aggressive 
programs to educate school personnel and stu- 
dents about Asian (and other) cultures and his- 
tories and to combat racism in our schools are 
urgently needed. 

Even more serious, our investigation found 
that a high degree of racial tensions is prevalent 
in public schools across the country. Asian 
American students are frequently the targets of 
racial remarks by fellow students, and are often 
provoked into physical fights because of their 
race or national origin. Furthermore, school of- 
ficials often fail to take appropriate preventive 
steps to deal with the racially charged environ- 
ment. Allegedly, teachers and administrators fre- 
quently minimize or overlook the seriousness of 
anti-Asian sentiments in public schools. Many 
Asian Americans are convinced that when Asian 
American students get involved in disputes or 
fights with other students, teachers and adminis- 
trators come down harder and impose harsher 
disciplinary actions on Asian American students. 

Recommendation 14: 

Federal, State, and local government and 
school officials, in partnership with parents and 
students, should make a concerted effort to de- 
fuse racial and ethnic tensions in public schools 
and to promote mutual tolerance and under- 
standing among racial and ethnic groups. As part 
of this effort, 

• public school officials should bcaime aware 
of racial tensions in the schools; take steps to 
defuse them; and respond to racial incidents 
rapidly and aggressively; and 



• school curricula should be revised to pro- 
vide a truly multicultural education. 

Admissions Discrimination 
Against Asian Americans in 
Higher Education 

In the early 1980s, the admit rates of Asian 
American students to elite colleges and universi- 
ties fell at a time when the number of Asian 
American applicants to these colleges and uni- 
versities was increasing rapidly. Charges that col- 
leges and universities were placing ceilings on 
the numbers of Asian American students admit- 
ted, and that Asian American applicants were 
discriminated against in the admissions process 
relative to white applicants, began to be made 
with increasing frequency. Because researchers 
and other interested parties could not gain ac- 
cess to the necessary admissions data, the issue 
could not be resolved. Starting in 1988, the con- 
troversy became embroiled in the national de- 
bate on affirmative action, with opponents of 
affirmative action maintaining that admissions 
discrimination against Asian Americans is the in- 
evitable outcome of affirmative action programs. 
The ensuing politicization of the controversy ob- 
scured the central issue, whether or not elite col- 
leges and universities had instituted 
discriminatory admissions practices against 
Asian American students. 

This report reviewed the admissions discrimi- 
nation controversy at three universities: Brown 
University, the University of California at 
Berkeley, and Harvard University. At Brown, 
the issue led to the university's admission that 
"Asian American students have been treated un- 
fairly in the admissions process," and recom- 
mendations for "immediate remedial 
measures,"^ which were implemented shortly 
thereafter. At Berkeley, an investigation of the 



5 Brown University Corporation Committee on Minority Affairs, "Repc^rt to ihc Corporation Committee on Minority Affairs From 
Its Subcommittee on Asian American Admissions," Vcb. 10, 1984, p. ^. 

6 Ibid. 
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issue by a Special Committee of Berkeley's Aca- 
demic Senate pinpointed several factors that 
may have been ^'sponsible for a precipitous de- 
cline in Asian American admissions in the fall of 
1984, including a decision to cease guaranteeing 
admission to economically disadvantaged appli- 
cants who did not qualify for affirmative action' 
and a decision to raise the minimum grade point 
average that would guarantee admission to 
Berkeley without at the same time raising the 
minimum test score threshold.^ The Special 
Committee also revealed one episode at Berke- 
ley that, although it ultimately had no effect on 
Asian American admissions, was particularly dis- 
turbing. In December 1983, the director of the 
Office of Admissions and Records imposed a 
minimum SAT-verbal requirement on immigrant 
students (and not on other students).^ Although 
the policy was revoked less than 2 weeks later, it 
was implemented with the full knowledge of its 
discriminatory effect on Asia i American appli- 
cants and without any apparent purpose other 
than to limit the number of immigrant students 
on campus. Furthermore, while the controversy 
on admissions discrimination was in high gear, 
the Berkeley administration repeatedly denied 
that the policy had ever existed, until copies of 
the directive putting the policy in effect were re- 
leased by the California State Legislature in 
early 1988. 

At Harvard, the issue prompted a Title VI 
compliance review initiated in 1988 by the U.S. 
Department of Education's Office for Civil 
Rights (OCR). In late 1990, OCR issued its re- 



port findirg that Harvard had not discriminated 
against Mian American applicants. The report 
concluded that the lower admit rate for Asian 
American applicants in comparison to white ap- 
plicants could be entirely explained by admis- 
sions preferences given by Harvard to athletes 
and children of alumni ("legacies"). OCR con- 
cluded that Harvard's policy of giving preferen- 
tial consideration to children of alumni does not 
violate Title VI.^^ This conclusion rests on three 
considerations. First, OCR argued that existing 
case law does not suggest that legacy prefer- 
ences are perse illegal. Second, OCR noted that 
there was "no evidence to suggest that these 
preferences were instituted to intentionally or 
deliberately limit the number of Asian Ameri- 
cans at Harvard,"^ ^ since these preferences had 
been in place long before the number of Asian 
American applicants increased significantly. Fi- 
nally, OCR applied a disparate impact analysis 
to Harvard's legacy preference policy and deter- 
minea that it was designed to serve the legiti- 
mate institutional goal of obtaining financial and 
volunteer support for the university from 
alumni, and that there were no viable alternative 
policies that would accomplish the same goal. 

Despite the determination that legacy prefer- 
ences are nol perse illegal, the issue of the legal- 
ity under Title VI of legacy preferences that 
have a disparate impact by race remains unre- 
solved. To date, although OCR determined that 
the information supplied by Harvard was suffi- 
cient to justify its legacy preference policy under 
Title VI, there is no established Federal policy 



The vast majority of these students were Asian Americans. 



Berkeley guaranteed admission to candidates who met either a minimum grade point average (GPA) threshold or a minimum test 
score threshold. A.sian American applicants were more likely to be admitted on the strength of their GPAs, whereas white appli- 
cants wcic more likely to be admitted on the strength of their test scores Thus, raising only the GPA threshold had the effect of 
disadvantaging Asian American applicants relative to white applicants. 

9 Because I lispaiiics, the other large immigrant group among Berkeley's applicants, were eligible for affirmative action, the vast ma- 
jority of students who would have been affected by this policy were Asian American. 

10 U.S. IJepartmenI of Ivducation. Office for Civil Rights, "Statement of Findings" (for Compliance Kevitr No. 01-88-6009 on Har- 
vard University), Oct. 4, 1990, p. 43. 

11 Ibid., p. 40. 
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guidance on when a university admissions policy 
with a disparate impact by race, color, sex, reli- 
gion or national origin can be justified under 
Title VI. 

Recommendation 15: 

Colleges and universities should examine 
thoroughly their admisoions policies for adverse 
effects or unintentional bias against Asian 
Americans and put in place safeguards to pre- 
vent them. Such safeguards should include: 

• providing training to admissions staff; 

• routinely reviewing new policies for adverse 
impact; 

• including Asian Americans in the admis- 
sions process; and 

• making data on the racial and ethnic break- 
down of applicants and admitted students 
available to the public when requested. 

Recommendation 16: ... 

OCR should require colleges and universities 
covered under Title VI of the Civil Rights Act of 
1964 to provide OCR regularly with data on the 
racial and ethnic breakdown and qualifications 
of applicants and admitted students, and OCR 
should use these data in deciding whether or not 
to institute Title VI compliance reviews of these 
institutions. Furthermore, OCR should make 
such data available to the public when re- 
quested. 

Recommendation 17: 

OCR should issue policy guidance clarilying 
specifically what a university needs to show 
under Title VI to justify a legacy preference pol- 
icy or other admissions policies that have a dis- 
parate impact by race, color, sex, religion, or 
national origin. At a minimum, OCR should re- 
quire universities to be prepared to prove that 
such policies are truly necessary, i.e, that they 
have a necessary purpose; that they in fact ac- 
complish that purpose; and that there arc no al- 
ternative ways to accomplish the purpose with 
less discriminatory impact. 



Employment Discrimination 

Asian Americans face a number of barriers to 
equal participation in the labor market. Many of 
these barriers are encountered to a greater de- 
gree by the foreign born, who often confront lin- 
guistic and cultural barriers to finding 
employment commensurate with their education 
and experience, but even third- or fourth-gener- 
ation Asian Americans find their employment 
prospects diminished because employers have 
stereotypical views of Asians and prejudice 
against citizens of Asian ancestry. Employment 
discrimination, to varying degrees, is a problem 
facing all Asian Americans. 

The perception that there is a "glass ceiling" 
barring most Asian Americans from attaining 
management positions (especially upper level 
management positions) for which they are quali- 
fied is perhaps the concern most frequently 
voiced by Asian American individuals and advo- 
cacy groups across the country. Because the 
choice of whom to put in a management position 
is usually a highly subjective decision, Asian 
Americans are vulnerable to managers who are 
biased against .\sian Americans or who sub- 
scribe to stereotypical views of Asian Americans 
as not having I'.ie qualities that make strong cor- 
porate leadi^iS, executives, and high-level deci- 
sion makers. In addition, the subjective nature 
of promotion decisions usually makes it difficul* 
to prove that the adverse employment decision 
was a discriminatory one. The vidence accumu- 
lated in this study convinces t..2 Commission 
that the problem is a serious one and that it per- 
vades both private corporations and government 
agencies. The issue merits serious research and 
increased enforcement efforts on the part of 
Federal, State, and local antidiscrimination 
agencies. Such enforcement efforts should build 
upon the pilot studies of Fortune 500 corpora- 
tions carried out by the Department of Labor's 
Office of Federal Contract Compliance Pro- 
grams as part of the Department's Glass Ceiling 
Initiative. 
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Recommendation 18: 

Federal and State monitoring agencies should 
periodically collect, disseminate, and analyze 
data on the number of Asian Americans as well 
as other minorities and women in upper level 
management positions. 

Recommendation 19: 

Federal and State enforcement agencies 
should take aggressive steps to enforce anti- 
discrimination provisions with respect to the 
glass ceiling, including initiating compliance re- 
views of firms' employment practices that follow 
the lead of the Office of Federal Contract Com- 
pliance Programs' pilot studies of Fortune 500 
companies. 



Recommendation 21: 

Employers should review their employment 
practices with a view to ferreting out and elimi- 
natirig (unless justified) those practices that dis- 
criminate on the basis of language, such as 
English-only workplace rules, artificially high 
minimum-English-profieiency requirements, ond 
the use of nonvalidated employment tests for 
limited-English-proficient job applicants. 

Recommendation 22: 

Federal, State, and local civil rights enforce- 
ment agencies should make an increased effort 
to protect the rights of language-minority work- 
ers. As part of this effort, they should, for exam- 
ple: 



Recommendation 20: • increase outreach efforts to educate em- 
All glass ceiling monitoring and enforcement ployers and the public about the rights of lan- 

efforts should include Asian Americans as well guage-minority workers; 

as women and other minorities. • monitor the developnr-n and use of em- 

. ployment tests given lang*. -ninority work- 

Our investigation revealed that many Asian ers to ensure that they a.w professionally 

Americans, particularly immigrants, face unlaw- validated for those with limited English profi- 

ful discrimination in the workplace because of cienc7. 

limited English proficiency, accent, or the desire 

to speak their native language on the job. Asian Many Asian Americans and others who re- 
Americans with limited English proficiency or ccived their professional training outside of the 
who speak accented English are unnecessarily . United States have difficulty obtaining jobs com- 
barrcd from jobs and promotions because of ar- mensuratc with their education and experience 
tificially high English-proficicnc7 requirements in this country. Sometimes they are unable to 
imposed by employers. For example, employers provide documentation of their professional 
at times use the results of employment tests that training and experience in their a)untries of ori- 
require more English proficiency than necessary gin and are forced to retrain in the United States 
to do the job for which they are hiring. Few em- or to switch careers. In many fields. State profcs- 
ploymenl tests are professionally validated for sional certification boards have different re- 
the limited English proficient in general and for quiremenls for foreign-educated professionals 
Asian Americans in particular. Similarly, em- than for U.S.-educated professionals. In medi- 
ployers may sometimes exclude persons who cine, for instance, foreign medical school gradu- 
speak with accents from promotion even when ates face stiffer licensing and endorsement 
these accents are easily understandable. Finally, requirements than graduates of United States 
many Asian Americans have found the use of medical schools. Such disparate certification re- 
their native languages on the job arbitrarily quirements are a major employment barrier for 
banned by employers when there is no compel- foreign-educated professionals. Although differ- 
lingbusincssjustification for doing so. ential treatment of professionals educated in 

foreign countries has not been found to be 
illegal discrimination under Title VII, many 
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Asian American immigrant professionals suspect 
that the differential treatment they receive as 
foreign-educated professionals may in fact be a 
pretext for discrimination on the basis of na- 
tional origin. State certification boards, on the 
other hand, contend that differential certifica- 
tion requirements are necessary because persons 
trained abroad often are not trained up to U.S. 
standards or because it is difficult to ascertain 
the quality of their training. 

Recommendation 23: 

Professional licensing boards that have differ- 
ential requirements for U.S.-educated and for- 
eign-educated professionals should examine 
their policies in light of the disparate impact on 
immigrants of diverse national origins to ensure 
fair treatment of foreign-educated professionals 
while maintaining U.S. professional standards. 

The Immigration Reform and Control Act 
(IRCA),'^ enacted in 1986, imposes civil and 
criminal penalties (i.e., "employer sanctions,") 
on employers who hire unauthorized workers. 
To allay concern that employer sanctions would 
lead employers to discriminate against foreign- 
looking and foreign-sounding workers, IRCA 
also contained provisions aimed at preventing 
such discrimination. There is considerable evi- 
dence, however, that many Asian Americans, 
along with other minorities, have been discrimi- 
nated against because of IRCA's employer sanc- 
tions provisions. In addition, many Asian 
Americans are not aware of their rights under 
IRCA and do not know where or how to file 
IRCA-related complaints. The Office of the 
Special Counsel of the U.S. Department of Jus- 
tice, which has as one of its duties the dissemina- 
tion of information about the IRCA's 



antidiscrimination provisions, targets the bulk of 
its dissemination efforts towards Spanish-lan- 
guage speakers. Last year, Congress declined to 
repeal employer sanctions and implemented 
only some of the recommendations made by a 
Task Force on IRCA-Related Discrimination 
with a view to reducing the discriminatory ef- 
fects of IRCA's employer sanctions provisions. 
In September 1991 bills entitled the Employer 
Sanctions Repeal Act of 1991 that would repeal 
employer sanctions were introduced in the Sen- 
ate by Senator Kennedy (D-MA) and Senator 
Hatch (R-UT)^^ and in the House of Represen- 
tatives by Representative Roybal (D-CA) and 
Representative Richardson (D-NM). 

Recommendation 24: 

Congress should repeal employer sanctions 
provisions of the Immigration Reform and Con - 
trol Act (IRCA) by passing the Employer Sanc- 
tions Repeal Act of 1991. 

Recommendation 25: 

In the event that Congress chooses not to re- 
peal IRCA's empk)yer sanctions provisions, 

a) Congress should, at the least, adopt all re- 
maining recommendations made by the Task 
Force on IRCA-Related Discrimination for 
reducing IRCA-caused discrimination, 
namely: 

• establish regional offices lor the Office 
of Special Counsel; 

• appropriate funds for a new outreach ef- 
fort to educate employers and employees 
about IRCA's antidiscrimination provis- 
ions; 

• simplify employers' work authorization 



12 Immigration Reform and Control Act of 198(i, 8 U.S.C.§§1101 eiseq., Pub. I,. No. 99-603, 100 Stat. 3359. 

13 S.1734, 102nd C ong., 2nd Scss. (1991). 

14 H,U. 3366, 102nd Cong., 2nd Sess. (1991). 

15 The U.S. Commissicm on Civil Rights has previously called for the repeal of IRCA's employer sanctions provisions. U.S. Commis- 
sion on Civil Rights Statement, "Civil Rights Commission Calls for Repeal of Umployer Sanctions," Mar. 29, 1990. 
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verification process; 

• broaden the authority of the Department 
of Labor to enforce document check re- 
quirements; and 

• request a future GAO study to deter- 
mine the extent of remaining discrimina- 
tion. 

b) The Office of the Special Counsel of the 
Department of Justice should make increased 
efforts to inform Asian Americans and those 
who employ them of their rights under 
IRCA s antidiscrimination provisions. 

The Commission has received allegations that 
Asian Americans are virtually shut out of con- 
struction unions in New York City and as a re- 
sult arc forced to take lower paying jobs 
restoring or repairing buildings. Although 
resource limitations prevented the Commission 
from undertaking a full investigation of this 
issue, available statistics confirm that Asian 
Americans are underrcpresented in construction 
unions in New York City. 

Recommendation 26: 

The New York City Commission on Human 
Relations and the U.S. Equal Employment Op- 
portunity Commission should undertake indepth 
studies of New York City's construction unions 
to determine whether they are discriminating 
against Asian Americans; should these investiga- 
tions uncover evidence that construction unions 
are discriminating, they should take vigorous 
steps to enforce Federal, State, and local anti- 
discrimination laws. 

Although Asian Americans of both genders 
encounter employment discrimination based on 
their race, the barriers to equal employment op- 
portunity may be greater for Asian American 
women because of their gender. As women, they 
may become the victims of gender discrimination 



16 491 U.S. 164(1989). 



and sexual harassment on the job. And as Asian 
American women, especially if they are im- 
migrants, they are often less equipped to handle 
such discrimination than women of other races 
for two reasons. First, Asian American women 
may find that the small number of Asian Ameri- 
can women in the workplace is an impediment 
to their joining informal networks of co-workers 
on the job, and this in turn may mean that when 
Asian American women encounter discrimina- 
tion, they do not have easy access to the support 
and advice of their co-workers. Second, immigr- 
ai. vsian American women are often not well- 
informed about their rights in the workplace and 
culturally conditioned not to complain about 
mistreatment. Their isolation from their co- 
workers, their ignorance of their rights, and their 
reluctance to complain all make Asian American 
women, especially immigrants, particularly vul- 
nerable to sexual harassment in the workplace 
and other forms of employment discrimination. 

Recommendation 27: 

Employers and civil rights enforcement agen- 
cies should take steps to reduce the special em- 
ployment barriers facing Asian American 
immigrant women; such steps should include 
special outreach efforts to inform Asian Ameri- 
can women and other vulnerable groups of their 
rights and how to vindicate them. 

Employment discrimination on the basis of 
race or national origin is prohibited under Fed- 
eral laws. However, several recent Supreme 
Court decisions had a negative effect on Asian 
Americans' and other minorities' ability to ob- 
tain legal redress for discrimination against 
them. Patterson v. Mclean Credit Union^^ limited 
the types of employer behavior that are illegal 
under section 1981, meaning that Asian Ameri- 
cans could no longer sue for damages when their 
employers racially harassed them on the job. 
Martin v. Wilks^^ allowed consent decrees to be 
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challenged in court after they were entered, 
making made it more difficult for Asian Ameri- 
cans to seek to be included in ainsent decrees 
requiring affirmative action in municipal and 
State government employment. Ward:: Cove 
Packing Co. v. Atonio^^ increased plaintiffs' bur- 
den in disparate impact suits, making it more dif- 
ficult for Asian Americans and others who face 
artificial barriers to employment to prove their 
case in court. In 1990 the Commission recom- 
mended the enactment of the Civil Rights Act of 
1990 that would undo the effects of these three 
decisions.^^ Although the Civil Rights Act of 
1990 was not enacted, in 1991,.rifter exhaustive 
debate, Congress passed and President Bush 
signed into law a comproinise bill, the Civil 
Rights Act of 1991,^^ containing most of the 
provisions of the Civil Rights Act of 1990. 

Recommendation 28: 

The Equal Employment Opportunity Com- 
mission and the Federal cojrts should make 
every possible effort to enforce vigorously the 
Civil Rights Act of 1991. 

Political Participation 

Asian Americans as a group lack political rep- 
resentation and empowerment. There are very 
few elected Asian American officials across the 
country, and Asian Americans as a group have 
low participation in the political process. This 
report has identified several barriers to Asian 
Americans' participation in the political process. 

In a provision that is slated to expire on Au- 
gust 6, 1992^section 203(c) of the Voting Rights 
Act of 1982 requires States and political subdi- 
visions to provide bilingual election materials in 



non-English languages when persons of that lan- 
guage group constitute more than 5 percent of 
the citizens of voting age in a district and have a 
higher than average illiteracy rate. Because the 
Asian American population is generally small 
and speaks a variety of languages, Asian Ameri- 
cans with a single language almost never consti- 
tute 5 percent of a district's voting-age 
population. Even in New York City, where 
100,000 Chinese Americans were enumerated in 
1980, Chinese Americans are less than 5 percent 
of the population. Thus, the 5 percent require- 
ment means that Asian Americans almost never 
receive federally mandated bilingual election 
materials. Because the benefits of the language 
requirements of the Voting Rights Act do not 
extend to Asian Americans, limited English pro- 
ficiency is a serious barrier to the political partic- 
ipation of many Asian Americans. 

In the past, Asian American political power 
may have been diluted by apportionment 
schemes that split the Asian American popula- 
tion in an area into several districts and by at- 
large election systems within districts. As the 
fastest growing minority group in the Nation 
over the past decade, however, Asian Americans 
arc increasingly becoming involved in the redis- 
tricting process, and several redrawn districts 
across the country have large Asian American 
populations. 

Because of its effect on reapportionment and 
on the provision of bilingual voting materials, it 
is critical whether the 1990 census can provide 
an accurate count of Asian Americans. As im- 
portant as the accuracy of the data, however, is 
their timely release, since the data are critical for 
gaining support for programs to help Asian 
Americans. The detailed data on Asian Anieri- 



17 490U,S.753(19H9). 

18 490 U.S. 642(1989). 

19 In June 1990 tlic ('ommissioncrs voted to endorse the Civil Rights Act of 1990 and released a report on the proposed legislation. 
U.S. Commission on Civil Righls, Report on the Civil Rights Act of 1990 (July 1990). 

20 Pub. I.. No. 102- 166. 

21 42 U.S.C. §l973aa-la(b) (19H8). 
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cans from the 1980 census were not ^-eleased 
until 1988. By the time the data were released, 
they were no longer useful in documenting the 
numbers and characteristics of the Asian Ameri- 
can population^ since Asian Americans had un- 
dergone a dramatic transformation during the 
intervening 8 years. The Census Bureau has 
agreed to release the 1990 data without undue 
delay, probably in 1991 or 1992. 

Other factors limiting Asian Americans* polit- 
ical influence are anti-Asian bias among the 
public and difficulty in getting Asian American 
candidacies and issues taken seriously by the 
major political parties. 

Recommendation 29: 

Congress should reauthorize section 203(c) of 
the Voting Rights Act of 1982 with the following 
change: 

• The section should be modified to apply to 
language-minority groups with more than a 
specified minimum number rather than a per- 
centage of citizc^ns of voting age. 

Recommendation 30: 

The Bureau of the Census should release de- 
tailed data on Asian Americans promptly, as 
promised. 

Recommendation 31: 

The major political parties and civic organiza- 
tions (e.g., the League of Women Voters) 
should launch a major effort to promote voter 
registration and political participation among 
Asian Americans. 

Access to Health Care 

Many Asian Americans, especially recent im- 
migrants and those in lower socioeconomic 
strata, have serious health care needs that are 
not being met. Refugees from Southeast Asia 
arrive in this country with serious physical and 
mental health problems stemming from their 
war-related experiences in their home countries. 



Many Asian Americans face both language 
and cultural barriers to access to health care. 
Our national health care system is not ade 
quately meeting the interpretation needs of the 
limited-English-proficient Asian American pop- 
ulation. The bilingual family members and other 
untrained interpreters frequently used by health 
care providers are a poor substitute for trained 
health care interpreters. Cultural barriers com- 
pound the problems faced by many Asian 
Americans in gaining access to proper health 
care. To render effective care to Asian Ameri- 
cans, health care providers need considerable 
knowledge of and sensitivity towards Asian 
American cultures. Federal policies that exclude 
Asian Americans from Federal programs that re- 
cruit and train minority health care professionals 
have contributed to the dearth of trained health 
care professionals to serve Asian American com- 
munities. 

Detailed data on the health and health care 
participation of Asian Americans as well as per- 
tinent background data on their demographic 
and socioeconomic characteristics are indispens- 
able in assessing the health care needs of Asian 
Americans and in developing appropriate poli- 
cies to meet these needs. Such data need to be 
collected separately for each major Asian Amer- 
ican ethnic group and broken down by immigra- 
tion status, region of residence, and 
socioeconomic status. Without such data, critical 
needs of Asian Americans will go officially un- 
documented and politically unrecognized, and 
hence unmet. Yet most States and Federal 
health agencies make only minimal efforts to 
collect health-related data on Asian Americans. 

Recommendatiiin 32: 

Public health ai.d other social service pro- 
grams should strive to meet the specific needs 
(e.g., interpretation, cultural sensitivity) of low- 
income and immigrant Asian American commu- 
nities. Federal funding for such programs should 
be increased. 
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Recommendation 33: 

The Department of Health and Human Ser- 
vices should raise the priority given to increasing 
the number of trained health care professionals 
who have the linguistic and cultural skills to 
serve immigrant Asian American communities. 
Asian Americans who meet these qualifications 
should be included in programs targeted at in- 
creasing the numbers of minority health care 
professionals. 

Recommendation 34: 

The Council on Ethical and Judicial Affairs of 
the American Medical Association should offer 
an opinion clarifying physicians' obligations to 
use medical interpreters when dealing with lim- 
ited-English-proficicnt patients. 

Recommendation 35: 

Public health data should be collected and re- 
ported separately for Asian American sub- 
groups. 

Access to the Judicial 
System 

Many Asian Americans, especially those lim- 
ited in English proficiency, do not have equal ac- 
cess to the American judicial system. The severe 
shortage of trained interpreters is a critical bar- 
rier to access to our courts for limited-English- 
proflcient Asian Americans, When interpreters 
are unavailable, linguistic minorities are often 
deterred from using the courts. When they do 
use the courts, they are often misinformed, in- 
timidated, demeaned, and sometimes denied im- 
portant rights. In the absence of 
court-appointed, qualified interpreters, defen- 
dants have no choice but to rely on family mem- 
bers, untrained court personnel, and even law 



enforcement officers to translate for them, cre- 
ating the potential for inaccurate interpretation 
due to lack of familiarity with legal terminology 
or conflict of interest. It is for these reasons that 

22 

the Court Interpreters Act provides that the 
Federal courts set standards for and certify qual- 
ified interpreters. However, very few interpret- 
ers have been certified, and the certification 
program set up under the act only tests in Span- 
ish, Furthermore, the use of an interpreter is left 
to the discretion of the presiding judge. 

Recommendation 36: 

Federal and State authorities should launch a 
national effort to train and certify court inter- 
preters and to ensure that all limited-Engllsh- 
proficient persons have access to certified 
interpreters in their dealings with the judicial 
system. In particular, the Court Interpreters Act 
should be implemented more vigorously and 
should be modified to give judges precise in- 
struction about when the provision of certified 
interpreters is warranted. 

Recommendation 37: 

The American Bar Association should amend 

Rule 1,4 of its "Model Rules of Professional 
Conduct"'^^ to clarify attorneys' obligations to 
use interpreters when dealing with limited-En- 
glish-proficient clients. 

Battered Asian American 
Women 

Foreign-born Asian American women who 
are battered by their spouses do not have ade- 
quate access to police protection and social ser- 
vices. These women have significant linguistic 
and cultural barriers that prevent them from 
seeking help. When they seek police protection, 



22 28 U.S.C. § 1827. 

23 American Bar A&socialion, "Model Rules of Professional Conducl," Rule 1.4, "Communicalion,- 
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they find that police arriving at their door arc 
likely to listen only to their husbands, particu- 
larly if they speak better English than they do. 
Furthermore, few social service agencies have 
linguistically and culturally trained staff who can 
help them. In fact, social service agencies who 
seek to serve the needs of battered Asian Amer- 
ican women often are unable to obtain the nec- 
essary funding, sometimes because of rigid 
funding formulas that provide a fixed amount of 
money per client served and do not make allow- 
ances for the extra costs of serving Asian Air.'ii- 
can women. 

Recommendation 38: 

Federal, State, and local funding agencies 
should fund social services programs that meet 
the specific needs (e.g., interpretation, cultural 
sensitivity) of battered Asian American wives. In 
particular, such agencies should adopt flexible 
funding formulas to allow social service agencies 
to serve higher cost clients, such as Asian Amer- 
ican battered wives. 

Media Portrayal of Asian 
Americans 

The public's perceptions and attitudes to- 
wards Asian Americans are heavily influenced 
by the way Asian Americans are portrayed by 
the media. Many of the civil rights problems 
confronting Asian Americans are fashioned by 
stereotypes, especially the model minority ste- 
reotype, that are promoted by the media. Others 
are the result of a general ignorance about 
Asian Americans that arises from a lack of cov- 
erage of Asian Americans and their concerns by 
the mainstream media. The underrepresentation 
of Asian Americans in decision-making positions 
in the media contributes to determining the 
slant and depth of the media's coverage of Asian 
Americans. Tlie media have a major role to play 



24 110 S.Ct. 1595(1990). 

25 H.R. 2797. 



in modulating racial tensions and shaping the fu- 
ture of relations between the Asian American 
community and the public at large. As such, they 
have the responsibility to provide accurate and 
indepth coverage of Asian American communi- 
ties to the American public. 

Recommendation 39: 

The media should make every effort to pro- 
vide balanced, indepth, and sensitive coverage of 
Asian Americans and to improve the representa- 
tion of Asian Americans in their decision-mak- 
ing ranks. 

Religious Accommodation 

For Asian Americans who belong to non- 
Western religions, the practices and require- 
ments of their religions are sometimes 
incompatible with majority traditions, estab- 
lished business practices, and laws. Asian Ameri- 
cans practicing non-Western religions are 
vulnerable to discrimination based on their reli- 
gion in the employment arena, where employers 
set requirements that fail to accommodate the 
religious needs of Asian Americans. A recent 
Supreme Court decision. Employment Division 
V. Smith, has considerably narrowed the rights 
of religious minorities by allowing the govern- 
ment to deny exemption from laws that interfere 
with religious conduct as long as such laws are 
generally applicable and not adopted for the 
purpose of discrimination. ITie Religious Free- 
dom Restoration Act^ currently before Con- 
gress would require the government to show a 
compelling State interest before religious minor- 
ities could be forced to comply with laws that 
significantly interfere with their religion. 

Recommendation 40: 

Congress should move quickly to hold hear- 
ings on the effects of the Employment Division v. 
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Smith decision on the religious practices of 
Asian Americans. 

General Recommendations 

Accurate, reliable, and complete data on 
Asian Americans are vital for government, pri- 
vate sector, and other efforts to develop plans to 
meet the needs of Asian Americans. Yet data on 
Asian Americans are sorely lacking in many criti- 
cal areas, including demographics, socioeco- 
nomic status, educational achievement, and 
public health. Often, available sample sizes of 
Asian Americans are too small to provide infor- 
mation about them. In many large-scale data col- 
lection efforts, Asian Americans are grouped 
together with Native Americans and sometimes 
with blacks and Hispanics in "other" or "non- 
white" categories. Asian Americans are some- 
times identified as a separate group, but data cn 
individual Asian American subgroups are almost 
never collected. The diversity of the Asian 
American community, which is comprised of 
persons with many national origins, immigration 
dates and statuses, and socioeconomic levels 
means that until data collection efforts differen- 
tiate among these diverse subgroups, our under- 
standing of Asian Americans will continue to be 
inadequate to develop plans to meet their needs. 

Recommendation 41 : 

Federal, Stale, and local governments should 
provide for enhanced data collection on Asian 
Americans in all areas— including socioeco- 
nomic statistics, education, vital statistics, health, 
etc. The data need to be disaggregated by 
Asian/Pacific group and include such informa- 
tion as immigration date and status. In most 
cases, Asian Americans need to be oversampled, 
and in some cases special surveys may be 
needed. 

Racial tensions appear to be escalating across 
the country, yet the political parties have done 
little to defuse them, and some political candi- 
dates have even exaixrbated racial tensions by 
using racial rhetoric in their campaigns. Political 



leaders in the United States need to provide ef- 
fective moral leadership in the area of civil 
rights, thereby once again making civil rights an 
urgent national issue given sustained public at- 
tention. The general absence of moral leader- 
ship carries over to the civil rights concerns of 
Asian Americans: this report has found that the 
political leadership, the media, and the public 
have in most instances failed to respond to the 
needs and concerns of Asian Americans. Viola- 
tions of Asian Americans' civil rights are not 
given the high priority on the national agenda 
that they deserve. This observation leads the 
Commission to recommend: 

Recommendation 42: 

This country's political leadership should en- 
deavor to create a national climate that discour- 
ages anti-Asian discrimination and ensures equal 
opportunity for Asian Americans. In particular, 
political leaders at all levels need to make a top 
priority: 

• combating prejudice and violence against as 
well as stereotyping of Asian Americans; 

• increasing public awareness and sensitivity 
towards the needs of Asian American im- 
migrants; 

• ensuring that all necessary measures are 
taken to guarantee equal opportunity to 
Mian Americans. 

Recommendation 43: 

Federal, State, and local government should 
mount a coordinat'ul national effort to reach out 
fo new Asian American immigrants, to educate 
J hem about our system of government, to inform 
.hem of their civil rights, and to encourage their 
participation in the political process. As part of 
this effort, the Department of Justice should co- 
ordinate the development of a civil rights hand- 
book to provide Asian American immigrants 
with basic information about our system of gov- 
ernment and their rights as American resi- 
dents/citizens. 
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Recommendation 44: 

The President should appoint a national 
council on refugees to review Federal activities 
and programs designed to help refugees and the 
communities in which refugees reside, to work 
with State and local governments and private or- 
ganizations on reiugce-rclated efforts, to aillect 
and disseminate information on refugees and 
refugee policy, and to make recommendations 



to the President and Congress for improving aid 
to refugees and the communities in which they 
live. Also the Office of Refugee Resettlement in 
the Department of Health and Human Services 
should undertake a comprehensive review of its 
programs and policies to determine their effec- 
tiveness in meeting the needs of refugees and of 
the communities in which refugees live. 
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The City op New Yprk 
Oppioi op the MAYOn 



VnOOY.LBB 



OmCBFMAHAKAlWlU 



OotObor 11, 1Q91 



mwyoM.N.Y. lOOOT 

Gtta)5M^lO 



Dr, Jmmmm Cunningham 

Aiiittant Staff Director 

U.8 Civil Rights Commiaaion 

1121 Varmont Avanua, M.w., Roon 700 

Ifaahlngton D.C., 2042S 



Dear Dr, Cunningham, 

Mayor Dlnkina has aakad my office to comment on the portion of 
tha draft of the report entitled "Civil Rights Zaauaa facing Allan 

Korean grocery atorea in the Flatbuah Seetlon of Brooklyn that 
atartad on January 18, 1990. 

Your draft primarily takea quotaa from newapapar artiolea and 
publlahed reports such aa: the Mayor 'a Committee, the New York City 
Council and NYC Police Department . As such, there la little to be 
said about prevloualy publlahed opinions regarding the boycott 



I would only offer the opinion that when the boycott issue is 
referred to as a "black" boycott of Korean atorea, a more accurate 
deacrlptlon would be "Caribbean" since the aurroundlng community 

WAS primvrily • Haitian Community and t:h* initial boycofefeara wara 

of Caribbean deaeent* 

Beyond this opinion and the attached commenta, the report 
adequately attributes the comments to the appropriata aouroM* 



iasue. 
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CITY OF HERCULES 

111 CIVIC DRIVE, HERCULES, CA 94547 
PHONE; 415 • 799 ♦ 8200 



October 4, 1991 



Mr. James S. Coinningham 
Assistant Staff Director 

for Programs , Policy and Research 
1121 Vermont Avenue, N.W., Room 700 
Washington, D.C. 20425 

Re: Comment on Draft Report: Civil Rights Issues Facing Asian Americans in the 
1990's 

Dear Mr. Cunningham: 

This letter responds to corrGspondence which the City received from Staff Director 
Wilfredo Gonzuies, dated September 27, 1991 . In that correspondence, Mr. Gonzales 
requested the Hercules Police Chief to review a portion of the abo;;e-entitIed draft 
report regarding an arrest of a number of juveniles in the City of Hercules on 
August 28, 1989, and to comment on the accuracy of the report. 

The City appreciates the opportunity to comment on the draft report. The Chief of 
Pohce, the City's Attorney and I have reviewed the draft report, and have 
concluded that it does not accurately describe the August 28, 1D89, juvenile arrests 
in several respects. In particular, the draft fviils to describe the diligent efforts the 
City's Police Department made to work with its minorily community to resolve these 
important issues of police/community relations. 

For your convenience, I have redrafted the report so that it is consistent with both 
the facts that were revealed through the Department's investigation of the matter, 
and the City's willingness to eliminate even the appearance of poUce harassment of 
juveniles. For your convenience, I have also enclosed a copy of the City's 
investigative response to the matter. 



Between 1900 and 1970, Hercules was a small, predominantly white town of 1,000 
residents. Since then, Hercults, has grown rapidly to 17,000 residents, 25 percent 
j£ whom are Filipino (see 1990 Census material). The community has evolved as 
rtiulti-racial with fully integrated neighborhoods during the past 15 years of growth. 
The City Council has been contposed of a "majority of minorities" since the early 
1980's, including Filipino ropresontation since 1979. The community is highly 
educated and is at a high middle income level of $60,000 average per household. 



D raft Report Revision 
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Reeular social interaction among the different races and ethnic groups is routinely 
enjoyed as seen in our annual Cultural Fair, at special community events throughout 
the year, in our parks, on the trail system, tennis courts, etc. 

On November 17, 1989, the American Civil Liberties Union and the Asian Law Caucus 
filed a coT-plaint with the Hercules Police Department. The complaint was made on 
behalf ot 11 Hercules juveniles and their parents regarding the Department s 
response to a citizen report on August 28, 1989, that several juveniles were fighting 
at a private residence. 

When the police arrived on the scene, approximately 20 to 25 juveniles were fighting 
and running through the front and back yard of a vacant home on a residential 
street Further investigation revealed that the back door of the vacant home had 
been pried open. The police arrested 18 juveniles in the vicinity and. charged them 
with trespassing and fighting. Police also confiscated two baseball bats and a km e 
from the juveniles. Police identified two juveniles at the scene who had previously 
been released to the custody of their parents three days before the fighting in a 
shopping center parking lot. The August 28, 1989, fight appeared to be an 
expansion of the prior fight . 

The complaint charged that the arrested juveniles, some of whom were allegedly 
handcuffed, were driven to the police station and detained for "two to five hours. 
The Police Department responded that it processed the group of 18 juveniles as 
quickly as possible, releasing each to the custody of his or her parents as soon as 
the juvenile was photographed and fingerprinted. Although many were released 
much sooner, the last of the several juveniles has completed processing after only 
three hours and 45 minutes had elapsed. Several juveniles had to wait the extended 
time due to their parent's request pick up their child after work. 

The juveniles also alleged in the complaint that they were refused permission to make 
telephone calls. The Department responded that the Department itself contacted 
each parent or guardian in order to facilitate the efficient processing of the juveniles 
and to assure that a responsible adult was notified . Several juveniles had expressed 
objections to their parents being notified. In response to the allegation that one girl 
was refused permission to use the bathroom for over an hour and a half, the 
Department's investigation revealed that there was no female officer available to 
accompany the girl during that time. The complaint further charged that the 
arresting officers used excessive force and had sought to intimidate the juveniles, 
including threatening them. The Department responded that it had acted cnly to the 
extent necessary to maintain control over the boisterous group . 

Following the August 28, 1989, incident, Filipino juveniles also came fr>-ward with 
the allegation that the police had frequently stopped them for no apparent reason, 
searched the trunks of their cars, and asked them if they were members of gangs. 
Until that time, not even the parents of the Filipino juveniles were not aware of such 
allegations nor were any complaints lodged with the Department or the City. 

The City and the parents of the juveniles worked together to resolve these issues. 
City representatives met with the parents and their representatives on several 
occasions to devise strategies to improve police and community relations . Juveniles , 
parents, and City representatives also attended a Contra Costa Human w-ights 
Commission Hearing on the treatment of minority juveniles in order to gain a better 
understanding of the issues . 



209 



221 



The Police Department chose to modify several of its operating procedures in an 
effort to address all concerns raised. The Department revised its procedures to 
specify both the criteria to be used to identify gang members and the juvenile arrest 
rights regarding the use of telephones and bathroom facilities . There have been no 
reports ot pohce harassment in Hercules since that complaint was filed. 

On behalf of the Hercules Mayor and City Council, we hereby formally request that 
this revision be substituted, in its entirety, for the draft language which was 
originally provided. We believe it to be a forthright and accurate portrayal of the 
community, the City and of the incident. Please contact me if you have further 
questions or concerns. 

Very truly yours , 

Marilyn E . Leuck 
City Manager 
City of Hercules 

MEL:kc 

cc: The Honorable Mayor and C.ty Councilmembers of Hercules 
California Delegation of the House Judiciary Committee 
Ms. Eve Maldonado, California League of Cities - Washington, D C 
Mr. Richard Whitmore, Attorney at Law 
Mr. Russell Quinn, Hercules Chief of Police 
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UNITED STATES DEPARTMENT OF EDUCATION 



W 



OFFICE FOR CIVIL RIOHTS 



THE ASSISTANT SECRETARY 



NOV 7 1991 



Mr. Wilfredo J. Gonzalez 
Staff Director 

U.S.Cosaaission on civil Rights 
1121 Vemont Avenue, N.W. 
Room 700 

Washington, D.C. 20425 



Dear Nr. Gonzalez: 




Thank you for the opportunity to comment again on your proposed 
report. As you recall, on September 27, 1991, you asked the 
Office for Civil Rights (OCR) to review and comment upon two 
sections of your draft report, "Civil Rights Issues Facing Asian 
Americans in the 1990s.** One section provided a summary of the 
Of lice for Civil Rights' enforcement of Title VI of the Civil 
Rights Act of 1964 regarding the provision of services to 
limited-English-proficient children, and the other section was a 
lengthy discussion of OCR's 1990 compliance review of Harvard 
University. I sent comments to you on October 16, 1991, pointing 
out OCR's concerns with the report. Some revisions were 
subsequently made, and on October 23, 1991, you again forwarded 
the two sections and asked for additional commerts. i have 
reviewed the draft and submit the following comments. These 
comments, supersede my previous comments and I have no objection 
to your not including my previous letter with your report. 

OCR's Snforg^^nent Qf the Rights of Language M i nority stud«>nt-,s 

I am disappointed that this section of the report presents such a 
one-sided view of OCR's activities in this critical area. The 
provision of services to limited-English-proficient students was 
first identified as a priority issue for OCR in 1990. As such, 
the resources of this agency that are not consumed by the 
investigation of complaints are focused on this, and a limited 
number of other, high priority issues. The effort OCR is 
devoting to this issue is greatly disproportionate to the 
extremely small percentag i of complaints we receive alleging that 
school districts are not providing services to limited-English- 
proficient children; however, its priority status reflects my own 
sense of this issue's importance. Access to educational programs 
is a civil right, and it is essential to the successful 
accomplishment of the President's national education goals. 
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Your summary criticizes this agency's performance in the 1980s, 
citing a decline in the number of compliance reviews, inadequate 
monitoring of the corrective action plans obtained as a result of 
those reviews, and selected quotes from various Congressional 
reports. The draft report leaves the reader with the strong 
impression that OCR was willfully ignoring this issue and the 
criticism leveled by various representatives of the Congress. 
This is simply incorrect. 

In the 1980s, OCR followed a consistent and responsible path of 
enforcement, policy development and compliance review activity. 
Due to OCR's inappropriate reliance on the Lau Remedies from 1975 
to 1981 as a de facto compliance standard and the failed effort 
to require bilingual education through regulation, OCR began the 
1980s with no viable Title VI policy or procedures on the 
provision of services to limitod-English-prof icient students. 
Essentially, OCR started from scratch to develop workable 
guidance to begin to address the polk icy vacuum that existed in 
1981. 

Following the Secretary's withdrawal of the "Language Minority 
NPRM" in February 1981, OCR developed interim procedures for 
conducting Title VI investigations. Under these procedures, more 
than 170 compliance reviews and complaint investigations were 
carried out during the 1981-1985 time period. Following an 
update of these interim pror '-^res in the December 3, 1985, 
document, OCR continued to r ; w the practices of school systems 
on this issue. For example, i June 1986, OCR reviewed survey 
data from school districts nationwide to determine which 
districts reported significant numbers of unserved limited- 
English-proficient students. OCR's regional offices followed up 
with each of these districts. 

At several points in the draft report, reference is made to 
various studies or Congressional reports on OCR's performance. 
What concerns me is not the reference to such documents, but that 
the Commission's draft report uncritically a ccepts the 
conclusions of these reports and their in terpretation of the data 
OCR provided without examining whether thev inte rpreted the data 
correctly. I can only imagine that the Commission would, itself, 
be quite concerned if committee studies and reports or a 
congressman's comments regarding your performance were taken as 
gospel without being subjected to critical analysis. 

For example, on pages 35-37, the draft report discusses the 
conclusions of a 1988 report generated by the House Committee on 
Education and Labor. A brief summary of OCR's response to the 
report's charges follows. OCR provided the Congressional 
committee with a detailed response to every allegation their 
report made. OCR also noted, in the cover letter to the Chairman 
of the Committee, that 
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[I]t is also clear that many of the report's criticisms 
are inaccurate or misleading. The report does not 
accurately take into account the effects on OCR of 
certain major legal changes. . . nor does it display a 
sound understanding of OCR's enforcement procedures. 

Also, on pages 34 and 35, the draft report states a journalist's 
conclusion that the 1981 to 1985 OCR Title VI compliance activity 
data on limited-English-proficient students show that "school 
districts were nine times less likely to be scheduled for a 
compliance review [from 1981 to 1985] than during the previous 
five-year period. During this same period, OCR conducted only 95 
compliance reviews covering 65 districts compared with 573 
districts reviewed between 1976 and 1980. ..." Using a 
newspaper article as evidence to reach conclusions about a 
Federal agency's civil rights enforcement practices in an area 
where there are complex policy and legal issues is, in my view, a 
dubious practice. Aside from that, the statement is very 
misleading. It leaves the impression that OCR, from 1976 to 1980 
conducted on-site compliance reviews of 573 school systems. It 
did not. In the mid-1970s, based on statistical data, OCR 
developed a list of about 230 school systems nation-wide that 
might not be serving limited -English-prof icient students. Many 
of these districts were required to submit corrective action 
plans without any on-site investigation ever being conducted. 
Another group of about 175 systems was rec[uired to submit plans 
to qualify for the Emergency School Aid Act funding. 

OCR has made numerous ongoing efforts since 1988 to improve its 
performance as an enforcement agency. We are still improving. 
The agency has not accomplished all that I would like to achieve, 
particularly in the number of r.ompliance reviews we have been 
able to conduct, but given the enormous increase in complaints we 
have received since 1989 (up 37 percent) and the budgetary 
constraints under which we have been asked to operate, I am 
extremely proud of OCR'r performance during my tenure. 

As noted in your report^ my National Enforcement Strategy 
establishes the enforcement of the rights of limited-English- 
proficient children a priority issue for OCR for compliance 
reviews and technical assistance activities in FY 1991. It is 
also a priority issie in FY 1992. In FY 1991, OCR initiated 12 
Title VI compliance reviews on the provision of services to 
limited-English-prof iciant students, or 30 percent of the 40 
reviews initiated, although complaints on this issue account for 
an extremely small percentage of the complaints received by this 
agency. By comparison, in 1990 OCR initiated no reviews on this 
issue. In 1992, we will significantly increase the number of 
compliance reviews OCR initiates, including additional reviews on 
the provision of services to limited-English-proficient students. 
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In FY 1991 I several regional offices conducted monitoring and 
technical assistance outreach activities with school districts 
that had corrective action plans as a result of previous OCR 
investigations. For example , our regional office in Chicago 
conducted a comprehensive on-site monitoring review of a major 
mid-western school system, found specific violations of previous 
plan agreements, and obtained detailed corrective actions. 
Another regional office assisted a major school district in its 
efforts to develop a plan to address problems with its procedures 
for assigning students to bilingual education. Additionally, we 
have participated in over 35 technical assistance workshops on 
limited-English proficiency during 1991 in cities across the 
country from Boston to Springfield to Portland. 

To further assist our regional offices in conducting 
investigations on this issue, on September 27, 1991, I issued a 
memorandum entitled, "Policy Update on Schools* Obligations 
Toward National Origin Minority Students with Limited-English 
Proficiency (LEP) Students." This is an update of the 1985 
policy statement. OCR's regional offices were also provided with 
detailed investigative guidance and training on how to conduct 
investigations of this issue. 

In order to ensure that our enforcement policy guidance reaches 
all aspects of the education and limited-English community, I 
have initiated a dissemination plan for the policy update that 
includes mailings to over 1,900 interested groups, briefings for 
all interested Department personnel, as well as for House and 
Senate staffers and a briefing for interest groups scheduled for 
November 14, 1991, to which you have been invited. Additionally, 
we have put together a fact sheet that contains frequently asked 
questions and provides answers in terms that are less legalistic 
and easier to understand. I am enclosing a copy of the fact 
sheet for your information. 

Your report aims to summarize OCR*s enforcement of the rights of 
limited-English-proficient students. I ask that you describe 
OCR^s efforts in this area in the context of OCR*s total workload 
and the efforts we have made to improve our effectiveness as a 
civil rights enforcerent agency. It is my hope that you will 
give additional focus to these efforts in your report. By not 
doing so, your report does a disservice to this agency and to its 
staff. 

Harvard C ompliance Review 

I am pleased to see that in response to my earlier comments much 
of the discussion in the report on the Harvard Compliance Review 
has been revised and made more accurate. However, there continue 
to be statements in this section of the report that misinterpret, 
or misconstrue, OCR^s investigation and findings. 
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In the discussion of the methodology of OCR's logistic regression 
analysis, which appears on page 39, footnote 112 states that "a 
more appropriate specification [of the independent variables] 
would have been to enter [them] as categorical variables [rather 
than as continuous variables.]" Variables such as the academic 
rating were treated as continuous and not categorical variables 
because of the large number of possible comparisons involved in 
the latter approach. vThen this analysis was conducted, OCR had 
no preconceived notion that particular categorical comparisons 
required closer review than others. Consequently, we examined 
the general impact of all available variables. 

With regard to the decision to use the stepwise procedure, we 
disagree with the draft report's implication that this was 
somehow incorrect or inappropriate. Although this procedure did 
"[discard] some variables," as noted in footnote 113, we 
"employed logistic regression to try to identify which of the ten 
admissions variables could account for the admit rate disparity." 
(Statement, p. 34.) Thus, the procedure was supposed to discard 
those variables that clearly did not account for the disparity. 
While it is true that the coefficients would have been slightly 
different with the inclusion of all of the variables, these 
differences would have been extremely small, given the 
statistical power involved and the e<.05 inclusion criteria. The 
differences would have had no effect on either the conclusions 
OCR drew from the statistical analyses conducted or the direction 
of OCR's investigation as a whole. 

The statistical analyses were only one part of our investigation, 
and they were based on available information only. As explained 
in the cautionary note that preceded the statistical section in 
OCR's Statement of Finc'ings: "More importantly, perhaps, is the 
understanding that, while there is a great deal of information 
relevant to the admit/reject decision contained in the 
quantitative variables we analyzed, there may be other unmeasured 
variables which affect the decision." (Statement, p. 32.) 

In addition, on page 41, the report concludes that OCR "gives too 
little prominence to its discussion of the logistic regressions 
and as a result may leave the casual reader with little 
understanding of the basis for OCR's statistical findings." It 
is doubtful that the "casual reader's" understanding of OCR's 
statistical findings would be enhanced by further discussions of 
logistic regression analyses. 

One of my major concerns with the draft report focuses on the 
discussion of the use of legacies, which appears on pages 48-49. 
First, or page 48, the report implies that OCR should have, and 
did not, ask for supporting evidence that alumni support would 
drop off without the legacy preference, and that there were no 
reasonable alternatives to the use of the preference. OCR did, 
indeed, ask Harvard for any data, studies or other inlormation 
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that demonstrated the effect of the legacy preference on alumni 
giving. In response, Harvard provided no quantifiable data, but 
asserted that "based on hundreds, perhaps thousands, of 
conversations with alumni whose sons and daughters have applied 
[to Harvard]," they believed that the legacy preference 
stimulated financial contributions and that "alumni whose 
children have been rejected may sever all connections with the 
university." (Letter to OCR, July 2, 1990). 

Also on page 48, the report concludes that "[t]he issue of the 
legality of alumni preference under Title VI remains unresolved." 
This is not true with repect to its use at Harvard. Harvard's 
use of the legacy (alumni) preference as one factor in the 
admit/reject decision is not inconsistent with the requirements 
of Title VI. While the Commission may have more general concerns 
about the legality of alumni preferences under Title VI, it 
should not obscure the distinction between those concerns and 
OCR's specific findings with respect to Harvard. 

On page 49, the report suggests that OCR, by relying upon the 
Rosenstock decision, erroneously employed a "rational relation" 
test, developed under the due process and equal protection 
claujes of the U.S. Constitution, when it should have looked to 
the more demanding "strict scrutiny" standard in conducting its 
review of Harvard's use of legacy tips. Neither proposition is 
correct . 

OCR did not use a "rational relation" test. Instead, OCR, in 
making a determination under Title VI, utilized a legal standard 
and analytical framework derived from Title VII "disparate 
impact" cases. Griaas v. CaK§... PPV^r C9ffPanY> 401 U.S. 424 
(1971); M9 PQ""e^^l Douglas v. Green . 411 U.S. 792 (1973), HaJZOS 
Cove Packing Co. v. AntfilliQ, 490 U.S. 642 (1989). Following the 
approach developed in these cases, OCR's investigation: 
(1) identified whether there was a significant disparity in the 
rate of acceptance for Asian-American applicants; (2) identified 
criteria that caused the disparity; (3) ascertained whether the 
recipient was able to offer a legitimate justification for the 
criteria; (4) identified whether there were any alternative 
criteria that are less divisive that would have accomplished the 
recipient's legitimate ends; and (5) if there were such 
alternatives, determined whether the recipient had legitimate 
reasons for not adopting them. 

OCR should not have applied the constitutional standard of 
"strict scrutiny" to its review of the Harvard legacy policy, 
because the policy does not employ, implicitly or explicitly, a 
racial or ethnic classification. OCR found that the application 
of the legacy tips resultefl in a disparate impact on the basis of 
national origin. Therefore, analysis under the Title VII 
disparate impact standard was most appropriate. 
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Finally, on page 49 the report criticizes OCR for basing its 
approval of legacy tips "on 'one Federal district court's 
willingness to recognize a link' between an institution's 
economic interest and alumni contribution." OCR's determination 
on the legitimacy of the use of the legacy tip at Harvard was 
based on a standard Title VI analysis following Title VII 
precedents, not on the decision of "one Federal district court." 

Thank you for affording me this additional opportunity to comment 
on the Commission's draft report. If I can be of further 
assistance to you, please contact me at FTS 732-1213. 




Ichael £. Williams 
ssistant Secretary 
for Civil Rights 



Enclosure 
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FACT SHEET ^ OCR POLICY UPDATE ON S CHOOLS^ OBLIGATIONS 
TOWARD NATIONAL ORIGIN MINORITY STUDENTS WITH 
LIMITED-ENGLISH PROFICDSNC Y 



Purposa of thm Policy Uodaf 

Q: Why Is this Issue Important? 

A: Without special language assistance, an estimated two 
million limited-English proficient students from a wide 
variety of ethnic and racial backgrounds may not have 
meaningful access to their schools' programs. In his 
AMERICA 2000 strategy, the President calls for meeting the 
educational needs of all students. 

Q: Why Is OCR Involved In this area? 

A: OCR Is responsible for enforcing Title VI of the Civil 

Rights Act of 1964, which prohibits discrimination on the 
basis of race, color, or national origin In programs or 
activities that receive Federal financial assistance. OCR 
has Interpreted Title VI to require that school districts 
"take affirmative steps to rectify [English] language 
deficiencies which have the effect of excluding national 
origin minority children from participation In the 
educational program offered*" In Lau v. Nichols ,. 414 UoS. 
563 (1974), the Supreme Court upheld this Interpretation of 
Title VI. 



Q: What Is the purpose of the policy update? 

A: The policy update Is designed to provide additional guidance 
to our regional offices about what schools must do to comply 
with Title VI, OCR has distributed this policy widely to 
make schools, parents, and students aware of schools^ 
obligations under Title VI and to ensure better compliance 
with Title VI. This policy update does not change OCR's 
policy under Title VI. 

Acceptable Alternative Language Vroaraas 

Q. Must school districts use a particular type of alternative 
language program, such as transitional bilingual education 
or English as a Second Language, to comply with Title VI? 
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A. No. Districts may use any program that is recognized as 
sound by some experts in the field or is considered a 
legitimate experimental strategy. Examples of such programs 
include transitional bilingual education, 
bilingual/bicultural education, structured immersion, 
developmental bilingual education, and English as a Second 
Language . 



Q. Has a school district satisfied its responsibilities under 
Title VI once it chooses an appropriate alternative language 
program? 

A. No. The district must also carry cut the program properly 
and provide the teachers and resources necessary for the 
program to succeed, in addition, the school district must 
modify its program if, after a legitimate trial, :„t does not 
succeed in enabling LEP students to overcome their language 
barriers. As a practical matter, school districts will be 
unable to comply with this requirement without periodically 
evaluating their programs. 



Btaffing Requirementa 

Q. What sort of qualifications must teachers in a bilingual 
education program have? 

A. Teachers of bilingual classes must be able to speak, read, 
and write both languages, and they should have received 
adequate instruction in the methods of bilinguil education. 
They must also be fully qualified to teach the subject 
matter of the bilingual courses. In addition, the school 
district must be able to show that it has determined that 
its bilingual education teachers have the required skills. 



Q. If a school district uses a program other l.han bilihgual 
education, what sort of qualifications must the program's 
teachers have? 

A. The program's teachers must have received adequate training 
in the specific teaching methods required by that program. 
This training can take the form of in-service training, 
formal college coursework, or a combination of the two. The 
district should ensure, through testing and classroom 
observation, that teachers have actually mastered the skills 
necessary to teach in the program successfully. 
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Q. How can a Bchool district comply with Title VI if qualified 
teachers for its program are unavailable? 

A. First, a district should be prepared to describe the efforts 
it has made to hire qualified teachers. If qualified 
teachers are temporarily unavailable, the district must 
require its teachers to work toward obtaining formal 
qualifications. In addition, the district must ;;insure that 
those teachers receive sufficient interim training to enable 
them to function adequately in the classroom, as well as any 
assistance they may need from bilingual aides that may be 
necessary to carry out the district's interim program. 



Q. Can LEP students be taught solely by bilingual aides? 

A. No. Bilingual aides must work under the direct supervision 
of qualified classroom teachers. LEP students should not be 
receiving instruction from aides rather than teachers. 



Q. What qualifications must bilingual aides meet? 

A. To the extent that the district's chosen educational program 
requires native language support, and if the district relies 
on bilingual aides to provide such support, the district 
should be able to demonstrate that it has determined that 
its aides have the appropriate level of skill in speaking, 
reading, and writing both languages. Aides at the 
kindergarten and first grade level, however, need not 
demonstrate reading and writing proficiency. 



Exit Criteria for Language Minority LEP Students 

Q. When can a school district exit a student from an 
alternative language program? 

A. Students may not be exited from an alternative language 

program unless they can read, write, and comprehend English 
well enough to participate meaningfully in the district's 
regular program. Exit criteria that simply measure a 
student's oral language skills are inadequate. The 
district's exit criteria should be based on objective 
standards, such as test scores, and the district should be 
able to explain why students meeting those criteria will be 
able to participate meaningfully in the regular classroom. 
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Q* If a school district elects to emphasize English over other 
subjects when LEP students first enroll, does the district 
have any obligation to provide special instruction to che 
students once they learn English well enough to function in 
the regular classroom? 

A. Yes. While schools with such programs may discontinue 
special instruction in English once LEP students become 
English-proficient, schools must provide the assistance 
necessary to remedy academic deficiencies that may have 
occurred in other subjects while the student was focusing on 
learning English. 

Qifted/Tal ented Programs 

Can school districts refuse to consider admitting LEP 
students to gifted/talented programs? 

A. No. If a district has a process for locating and 

identifying gifted/talented students, it must also locate 
and identify gifted/talented LEP students who could benefit 
from the program. Exclusion of LEP students from 
gifted/ talented programs must be justified by the needs of 
the particular student or by the nature of the program. 



OCR compliance Activities 

Q: How does OCR ensure that school districts fulfill their 
obligations under Title VI? 

A: OCR investigates complaints filed by individuals or groups 
who believe that they, or others, have been subjected to 
discrimination. Even if no formal complaint has been filed, 
OCR can conduct compliance reviews of school districts to 
determine whether they are fulfilling their obligations 
under Title VI. In addition to gonducting investigations^ 
OCR provides technical assistance to state and local 
education agencies and program beneficiaries to inform them 
Of their obligations and rights under Title VI. Technical 
assistance is provided using a variety of methods including 
on-site consultations, training, workshops, and meetings. 



Q: What happens if OCR finds that a school district's treatment 
of LEP students violates Title VI? 
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A: If OCR finds a Title VI violation, we try to negotiate a 
corrective action plan under which the district specifies 
the actions it will take to remedy the violation. If 
negotiations are successful, OCR issues a letter of findings 
detailing the Title VI violation and stating that the 
district has agreed to remedy the violation. We then 
monitor the district's actions to ensure that it has carried 
out the corrective action plan. 

If OCR is unable to get the district to agree to a 
corrective action plan, we initiate formal enforcement 
activities which, after an administrative hearing, can lead 
to the termination of all Federal financial assistance to 
the district unless the district agrees to remedy the Title 
VI violation. 



Q: Who can we contact for information on how to file a 
complaint or obtain technical assistance? 

A: You can call OCR at (202) 732*1213 to obtain the address and 
telephone member of the OCR regional office responsible for 
your area. The regional office will be able to give you 
specific information about filing a complaint or obtaining 
technical assistance. 
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UNIVERSITY OF CALIFORNIA, BERKELEY 




BnUODJnr • DAVU • IRVINE • tOS ANGELES • BIVEnSIOE • san diego • san francisco 



SANTA BARBARA • SANTA CRUZ 



OFFICE OF THE CHANCELLOR 



BERKELEY, CALIFORNIA 94720 



October 16, 1991 



Mr. James S. Cunningham 

Assistant Staff Director for Programs, Policy, and Research 
United States Commission on Civil Rights 
1121 Vermont Avenue, N.W. 
Washington, D.C. 20425 

Dear Mr. Cunningham: 

Thank you for the opportunity to review sections of the draft report Civil Rights 
Issues Facing Asian Americans in the 1990s. As an active member of the Berkeley 
faculty during most of the 1980s, I was very interested to revisit many of the issues 
with which we struggled. I am also impressed by the thoroughness of the research 
reflected in the draft and in the extensive use of primary sources. 

At the same time, however, I must say that I am somewhat troubled by the tone of 
the sections dealing with Berkeley. I believe the current draft places too much 
emphasis on the allegations against the University and too little on the findings of 
the investigative bodies. Overall, much less attention is devoted to the University's 
side in the current draft, and much more is given to speculation about motivations. 
I believe the draft should cite the facts of the controversy more concisely and in a 
more balanced manner. 

I hope these comments will be helpful. 



Sincerely, 
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HARVARD UNIVERSITY 



DANIEL STEINER 

Vice President and General Counsel 



Massachusetts Hall 
Cambridge, Massachusetts 02138 
(617) 495-4778 



November 1, 1991 



Mr. James S. Cunningham 

Assistant Staff Director for Programs, 

Poliq^ and Research 
U. S. Commission on Civil Rights 
1121 Vermont Avenue, N.W. 
Washington, D. C. 20425 

Dear Mr. Cunningham: 

Thank you for your letter of October 28, 1991 and for the revised 
version of the Harvard University portion of the draft report of the 
Coiwnission on Civil Rights. The changes from the earlier version are, 
as you wrote, significant, and we accept your suggestion that we sub- 
stitute this letter and the enclosure for our earlier letter as the 
Harvard comments that will be included with the final report as an 
appendix. 

As set forth in the enclosed memorandum, some of the earlier 
expressed serious concerns still remain. The criticism of the 
methodology employed by the Office of Civil Rights, Department of 
Education (OCR) in its investigation of Asian American undergraduate 
admissions at Harvard and Radcliffe Colleges seems unwarranted and 
based largely on speculation that different approaches might have 
produced different results. The draft report fails to provide any 
solid argument for faulting the OCR methodology. The draft report 
also tries to make an issue of the extent to which Harvard in fact 
uses an ethnic reader to review applications for admission. Title VI 
does not require Harvard to involve an ethnic reader in its admission 
process, and tlie extent to vrtiich one is used is irrelevant to the 
question of discrimination. In respect to the two factors that 
accounted for the small difference in the admission rate of Asian 
American applicants, the Commission's discussion of the legal issues 
shows an inadequate understanding of the analysis performed by OCR, 
which is the Department charged by law with the interpretation of 
Title VI, and of the applicable legal concepts under established case 



law. 
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November 7, 1991 



Both OCR and Harvard invested enormous amounts of time, thought, 
and energy in the two-year investigation into the questions of alleged 
quotas on Asian American admissions and other forms of discrimination. 
OCR definitively concluded that Harvard did not discriminate in any 
way. The range of the analysis and the amount of data — from regres- 
sion analysis involving thousands of numbers to folder-by-folder 
review of hundreds of applications ~ demonstrates the breadth and 
quality of the review. Over the years. Harvard has devoted a great 
deal of attention not only to conpliance with Title VI but also to 
affirmative action in Asian American admissions. Our affirmative 
action program, parti culatly our extensive recruiting efforts, has 
been effective: Asian Americans in 1990 and 1991 constituted over 19% 
of the entering freshman class as opposed to under 5% in the late 
1970s. Ihe conclusions reached by OCR fairly reflect Harvard's 
actions in an area that has great meaning to us as we seek an able and 
diverse student body, and we would hope that the Commission on Civil 
Rights, before criticizing an extensive OCR investigation, would 
provide a better reasoned, sounder basis for its criticism. 

We appreciate your courtesy in sending us tiie revised draft 
report for comment. If we can be helpful in any way in the process of 
further consideration of the draft report, we are prepared to review 
any later drafts or to meet with you and your staff. 



Sincerely, 



Enc. 




225 



MEMORANDUM OF HARVARD UNIVERSITY ON DRAFT REPORT 



This memorandum presents Harvard University's comments on that section of the U.S. 
Civil Rights Commission's draft report that concerns the Title VI review of Asian American 
admissions conducted by the Department of Education's Office for Civil Rights (OCR). 
Harvard's comments concern three parts of the draft report: the statistical analysis, the 
examination of the admission process, and the preference given to children of alumni. 

Before turning to these matters, we have one preliminary comment. The Commission 
characterizes OCR's report as providing for the first time "well-guarded institutional proprietary 
information about Harvard's admissions procedures." (p.35) In fact, however, previous public 
statements by Harvard and reported research about its admissions process had disclosed the 
essential elements of the process; OCR's report corroborated those prior accounts. Our 
admissions process has been studied by innumerable faculty committees, by many graduate 
students (including the researcher referred to in the Commission's footnote), and by various 
publications. Indeed, a recent book by the former Dean of the Faculty included an entire 
chapter on Harvard admissions. Far from being secret, Harvard's admissions process has been 
extensively discussed in the public domain. 



Statisti cal Analysis 

Some of the Commission's comments on OCR's statistical methods seem to speculate 
without basis that alternate methodological approaches would have had different results. The 
Commission criticizes OCR's aggregation of data without addressing OCR's justification 
(mentioned in footnote 114) that the sample size was too small to be completely reliable. Note 
that OCR's statistical analysis aggregated data from 10 years, looked at data from individual 
classes, and analyzed particularly the more recent classes (the classes of 1991 and 1992). While 
we are confident that no discrimination occurred in any of the years reviewed, we agree with 
OCR's approach that ensuring current compliance is the proper goal of a Title VI review. There 
are, after all, sound policy reasons for statutes of limitation; not only is proof less "stale" and 
more likely to be available, but also governmental resources are focussed on what a recipient 
of federal funds is doing now and not in the distant past. 

More significantly, we find troubling the discussion that ends the section on statistical 
analysis (p. 4n. The Commission speculates at length that admissions officers might have held 
biases that might have affected personal ratings that might have affected admissions decisions. 
The report does not mention at this point that OCR itself considered this hypothesis, addressed 
it by reviewing files, and concluded that there was no evidence of such bias. While the 



Commission discusses this aspect of OCR's analysis later in its draft report, its raising this issue 
in this way - based purely on speculation and without immediately acknowledging that OCR's 
review disproved it - unfairly implies discrimination. If a reader looked only at this section of 
the report without turning to the later discussion (which is not cross-referenced), that reader 
could easily conclude that subjective bias might have affected the process. 

Examination of Harvard' s Admission Prnrps^f 

We believe that the Commission' report exaggerates tiie "problems" that it highlights in 
this section, and shows a misunderstanding of tiie careful process used by Harvard's admissions 
committee. The statement in tiie introductory paragraph that OCR found "several potential 
sources of discrimination" in the admissions process overstates the case: indeed, the 
Commission's report mentions only two (the ethnic read and die "stereotyping comments") 
neittier of which is or was found to be discriminatory in practice, and the former of which could 
not be a "potential source of discrimination". 

On the issue of the Asian American ethnic reader, we believe that the Commissic 
misconstrues OCR's findings. First, it should be recognized that Harvard has chosen to use an 
ethnic reader as an additional method of ensuring that applicants from varying ethnic 
backgrounds are treated sensitively. The members of the admissions staff who serve as ethnic 
readers are particularly knowledgeable about certain ethnic groups and serve as additional 
advocates for such candidates. The ethnic readers may be the admissions officers routinely 
assigned as the first, second, or third readers of a folder; sometimes, they give a folder an extra 
read, a "fourth read", in their capacity as the ethnic readers. They also serve as informal 
advisors to other readers in the office, and often give oral comments as asked by other 
admissions officers. The ethnic reader is generally assigned to tiie dockets (geographical 
groupings of applications) from which most of the applicants in that particular ethnic group 
come. The ethnic readers are thus involved in some capacity with most ethnic applicants to 
Harvard. 



OCR found that approximately 19% of the folders of Asian American applicants that it 
reviewed contained written comments by the ethnic reader. Harvard explained that this 
percentage did not accurately reflect the ethnic reader's involvement, .since much of that 
involvement was oral and was thus never noted in writing in the folder. For the two classes that 

f i^u,'^^^' ^® ^° ^^''^^^ ^^^^ ^^^^'^ '^^^''^ involvement in the applications 

ot credible Asian American applicants - including reading files as an assigned "reader", reading 
without making written comments, giving oral advice, sitting in docket meetings, and 
participating in committee meetings - was much closer to 80% than to 19%. 

The Commission's draft report shows a lack of understanding of this process, in that it 
distinguishes between a read done by the ethnic reader in her capacity as first reader and a read 
done in her capacity as ethnic reader. The ethnic reader brings her particular sensibility to the 
process whenever she reads the folder, and the Commission's (and indeed OCR's) distinction 
IS therefore meaningless. Moreover, the Commission's report responds to Harvard's explanation 
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that the ethnic reader's involvement was oral, not written, simply by repeating that the written 
documentation did not support this assertion which by definition it could not. 

We also find tiie Commission's footnote 125 confused. OCR stated, quite rightly, that 
Harvard is not required under Title VI to take affirmative action by providing an ethnic reader. 
The Commission then argues that if OCR found that the lack of an etiinic read resu ted in 
discriminatory treatment, this lack could violate Titie VI. We are puzzled as to how the lack of 
something that is not required could ever be discriminatory; in other words, does the 
Commission suggest that this sort of affirmative action may be legally mandated? 

St ^^reotyp in g C ommenls 

The word "stereotype" implies a negative categorization without foundation. Some of 
the comments that the Commission and OCR label "stereotyping" comments are not in 
themselves negative; there is, for example, no negative rating associated with being shy . Nor 

is there anything negative in the term "classic": a student from a "classic" blue collar, inner city 
background is one of the kinds of applicants whom Harvard tries to recruit. Moreover, these 
characterizations were frequenUy based on information given to Harvard by others, including, 
in some cases, the students themselves; thos<i "stereotyping" characterizations can hardly be 
attributed to Harvard admissions officers when they are founded in the documents submitted by 
others. We also note that the Commission's report fails to quote that part of OCR's report 
stating that some readers showed unusual sensitivity to possible bias in teachers' or others 
reports And finally, even if the so-called stereotyping comments were "negative" in themselves 
and were without foundation, OCR's review showed that they had no effect on the ratings, and 
no effect on admissions decisions. 

I^gacv Tips 

It is important to put the "tips" for children of alumni in context. First, the great 
majority of alumni children who apply to Harvard are extremely well qualified. While test scores 
are only one indication of abilitv, it is worUi noting that, in the most recent classes, the scores 
of the admitted alumni children are almost the same as the average of the admitted class (an 
insignificant 10 points less) and above the overall average of applicants. There is a natural self- 
selection by the children of alumni, and many of the less strong potential candidates simply do 
not apply. Second, the majority of alumni children who apply are not admitted. And third the 
number of alumni children at Harvard is not large: over the past two years, approximately 13% 
of the incoming class has been comprised of the children of alumni while over 19% has been 
Asian American. 

The Commission's report misconstrues OCR's analysis of this issue and misstates 
applicable law. OCR addressed the legality of preferences in admissions by analogy to the 
considerable body of employment law that has grown up under Titie VII of tiie Civil Rights Act 
of 1964 Specifically, OCR applied to the college admissions process the disparate impact 
analysis used in such Title VII cases as firieg?> v, PMkg Ppwgr Qq„ 401 U.S. 424 (1971) and 

228 ^ 

210 



Albermarle P^per Co. v. M^Pdy, 422 U.S. 405 (1975). Its statistical analyses showed that the 
somewhat lower acceptance rate for Asian American applicants could be explained by the 
preferences accorded to legacies and athletes - categories in which Asian American applicants 
to Harvard are currently somewhat underrepresented. (This "underrepresentation" exists in 
comparison to the pools of applicants, not necessarily to the general population. In recent years, 
more Asian American students have participated in intercollegiate athletics, and the pool of 
athletes increasingly includes Asian American students; and as the more recent alumni have 
children applying to college, the pool of Asian American legacy applicants will increase.) 

Using the Title Vn model, OCR effectively shifted the burden of persuasion to Harvard, 
which in turn explained and defended its policies. In respect to alumni children. Harvard 
pointed out the extraordinary importance of alumni financial and other contributions to Harvard's 
achievement of its educational objectives. Alumni gifts of over $36 million in 1989 were 
essential to our need-blind admissions program; over 4,0(X) alumni serve on committees 
throughout the United States that recruit and interview applicants to Harvard; more than 37,(XX) 
dues-paying members of Harvard and Radcliffe Clubs contribute to scholarship funds; and 
alumni assist Harvard in many other significant ways. 

The OCR report examined Harvard's explanations, found them supported by empirical 
evidence, and concluded that Harvard had shown that the legacy, as well as the athlete, policies 
served "legitimate institutional goals." OLA then weighed, and accepted. Harvard's assertion 
that there are no acceptable alternatives that might serve these legitimate goals. OCR also 
recognized the latitude that courts have given universities in selecting their students and 
achieving diversity. 

The Commission's report seems '.o be confused on the case law and to put an impossible 
burden of proof on Harvard, a burden that is not called for under the analogous Title VII law. 
The Rpsgngtoclc case, which OCR mentioned, is simply one case in which alumni preferences 
were addressed. It does not control in Harvard's situation because, as OCR noted and as the 
Commission notes, it involves constitutional law, not Title VI. The Commission's discussion 
about "suspect classes" is thus irrelevant; that is a concept used in constitutional cases but not 
in Title VI cases. 

Moreover, the Commission states that OCR "might have asked for supporting evidence" 
that alumni support would drop if the preferences were not given, and that there are no 
reasonable alternatives for such support. Harvard in fact provided ample supporting evidence 
for the policy by explaining the rationale and giving facts concerning alumni involvement. But 
the Commission seems to be asking for something more: that Harvard prove what would happen 
if it chose not to give a preference for alumni children. Harvard would then be faced with the 
impossible task of proving the consequences of a hypothetical condition. 

As to reasonable alternatives for support, OCR presumably knew from its close 
involvement with higher education in the United States today that many educational institutions 
are facing significant shortages of funds. Federal government support has been declining 



4 

2-11 



steadily; state support is even more depleted; and many grant making entities have reduced their 
awards. Tuition and fees are already high and cannot be significantly increased. Budget 
cutbacks and general retrenchment prevail. The generosity of alumni and other donors to 
Harvard remains the one potential source of revenue that can help to make up for the decline 
in other sources of support. 

We would also point out that there are many tips commonly granted by colleges in 
addition to the tip for alumni children, such as the tip for recruited athletes or for in-state 
residents. The legal and policy issues on tips should thus be considered in this larger 
framework. For example, if a private college in a state that has a small Asian American 
community grants a preference to residents of the state, is that tip illegal? If not, under what 
standards must it be evaluated, and what burden of proof must the college bear? Similarly, how 
could a college prove the legitimacy of a tip for athletes? And how do the legal issues mesh 
with the academic freedom traditionally granted to colleges in the province of admissions? 

The admission of ethnic minorities to Harvard has greatly increased the diversity - in 
its broadest sense and vitality of the college. We are committed to continuing our policies that 
have resulted in Asian American students constituting nearly 20 percent of the freshman class. 
We consider OCR's report to be impartial and thorough, and view it as objective corroboration 
that Harvard's policy is not only nondiscriminatory but also fundamentally fair. 



November 7, 1991 

MCP7:avRTC0M.2 



230 




21 




THE OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE 



WASHIN6TO^\ D.C. 20301-4000 



FORCE MANAGEMENT 
AND PERSONNEL 



1 P OCT 1991 



Dr. James S. Cunningham 
Assistant Staff Director 

for Programs, Policy and Research 
1121 Vermont Ave., N.W., Rm 700 
Washington, D.C. 20425 

Dear Dr. Cunningham: 

Thank you for your letter of September 27 to the Secretary of 
Defense concerning a section of the draft report. Civil Rights Issues 
Facing Asian Americans in the 1990s. I have been asked to reply. 

The section of the report we received is entitled Religious 
Accommodation by the Military. You asked for our comments on the 
accuracy of this section. Attached are our comments for your consid- 
eration. 

I hope that these comments are of some benefit to you. if you 
have any questions, please call me or my Deputy, Lieutenant Colonel 
Jim Schwenk, at (703) 697-3387/5947. 



Captain, JAGC, USN ^ 
Director, Legal Policy 
(Requirements & Resources) 
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DoD Comments 
"Religious Accommodation by the Military" 

from 

Civil Rights Issues Facing Asian Americans in the 1990s 



We believe that your comments on page 59 of the report fairly 
sununarize the standard of review of military decisions that was 
discussed in Goldman , However* we do not agree with your analysis of 
the legislative intent in passing 10 USC 774. Three sentences in 
your report state opinions that we do not believe are accurate - 

The first sentence of the first full paragraph on page 60 of the 
report contains the phrase "such as Jews who seek to wear yarmulkes 
and Sikhs who seek to wear turbans." The phrase is used to explain 
why Congress enacted 10 USC 774. While we agree that Congress 
enacted that statute because of concern for religious accoirjnodation 
in the wearing of uniforms^ we do not believe that Congress^ as a 
whole, focused explicitly on Jews and Sikhs. 

In our view, the statute clearly demonstrates that, as a whole, 
Congress focused on the broader issue of religious apparel for all 
groups. Although certain members may well have considered the 
statute to be a relief measure for one particular religious group or 
another, the statute does not address any particular group. More- 
over, the statute authorizes the Secretary concerned to prohibit the 
wear of anv item of religious apparel, if the Secretary determines 
either that the item is not neat and conservative or that its wear 
would interfere with military duties. We do not believe that Con- 
gress would have passed a bill with such broad language, and given 
the Secretary concerned such broad authority, if Congress had 
intended to authorize the wear of yarmulkes and turbans. Instead, we 
believe that Congress would have simply authorized their wear, 
clearly and explicitly, in the statute. This Congress did not do, so 
we recommend that you delete this phrase from the report. 

Six lines below the line discussed above, the report states, 
"Although the law does not mention yarmulkes or turbans, the Confer- 
ence Report makes clear that Congress expected these to be allowed." 
The cited conference language states, in pertinent part, "The law 
does not list eligible items of apparel, but the conferees note that 
the Army in the past has permitted the wearing of Sikh turbans and 
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that the Senate and the House floor debates cited various examples of 
the wearing of Jewish yarmulkes by members of the Armed Forces." 

The cited language does not "make clear" that Congress intended 
yanriulkes and turbans to be allowed in all circumstances. The 
conferees merely noted that, in the past, one service had permitted 
turbans to be worn, and that the wear of yarmulkes was common in 
certain circumstances. The conferees' intent was that the Secretary 
consider that practice when deciding hov7 to implement the law. Had 
the conferees intended to mandate the wear of turbans and yarmulkes, 
they would not merely have "noted" our past practice, but would have 
clearly expressed their intent that DoD allow the wear of those 
specific items of apparel. This the conferees did not do, so we 
recommend that you delete the sentence that begins with "Although" 
including the cited conference report language. 

Finally, the first sentence of the first full paragraph on page 
61 states, "Despite the legislative history and the intent of Con- 
gress, the Department of Defense (DoD) has issued regulations banning 
the wear of Sikh turbans with the uniform." We believe, as the 
Secretary of Defense said in the letter cited in the report, that our 
regulation fully complies with the law, the legislative history and 
the intent of Congress. We recommend that you rewrite the quoted 
sentence to read, "In implementing this law, the Department of 
Defense has issued regulations that prohibit the wear of religious 
apparel, such as turbans, that replace the wearing of required items 
of the uniform or interfere with the wearing of protective equipment 
such as helmets and gas masks." 



as. GOVERNMENT PRINTING OFFICE: 1992-6 19. 508/4 1376 233 



